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CHAPTER COMMENTARY
Chapter 1 is introductory in nature, and provides a general  background concerning the nature of law, how laws developed, the general need for some rules to govern the behaviour of individuals,  and the establishment of the various fundamental rights and duties of persons in society.


In class discussion, special emphasis should be placed upon both the sources of law and the classification of laws in order  that students may have a clear idea of what they are and where they may be found.  Many students fail to realize that the common law and equity represent a large body of law, and the scope and application of these sources of law should be emphasized in class discussion of the chapter.  The text description of the development of the law and the rise of the courts is intended to be read as a historical introduction to give students an appreciation of where our laws came from, and how they were developed.  In the context of the courts and the law, the doctrine of stare decisis should be noted, and its purpose and application discussed with emphasis on the need for "predictability" in the application of the law to cases that come before the courts.  It would be worthwhile to note as well that some judges of the Supreme Court of Canada have expressed the view that they, as judges of the highest court in the land, do not consider themselves bound by the doctrine, but would only change a common law rule where it had become inappropriate in a modern social setting.  (This point is not set out in the text).


Chapter 1 also provides a general outline of the nature of a constitution and its function in a democratic society.  Reference is made to the "constitution" of the United Kingdom and the constitution of the United States as a basis for discussion of, and comparison with, the Canadian Constitution. The role of the courts as the chief interpreter of the constitution is also noted, and should be emphasized in  any class discussion of the enforcement of rights under  the Charter. On this point, the doctrine of judicial review should be explained to illustrate how the rights of both governments and individuals  set out in the constitution may be enforced.  As an approach to teaching this part of the chapter, a systematic examination  of the fundamental rights and freedoms may be made  with the class requested  to provide  a fact  situation related to a freedom or right,  and then have the class speculate as to how the Charter might be interpreted by  the court as it relates to the matter. With each fundamental right or freedom it is important to emphasize that  the freedom or right  must be viewed in  the light of  s.1 which  makes the right  "subject only to such reasonable  limits prescribed by law as can be demonstrably justified in a free and democratic society," and not absolute. The "notwithstanding" clause (s. 33) which permits legislatures or parliament to override the Charter rights should be noted as well. On this point, reference may be made to the Judicial Decision at the end of the Chapter (The Attorney-General of Quebec v. La Chassure Brown's Inc., et al. [1988] 2 S.C.R. 712) which held Quebec's Bill 101 unconstitutional with respect to public signs.  Students should note that the province of Quebec used s. 33 to override this decision of the Supreme Court of Canada, and passed Bill 178 to require "French only" signs on all Quebec businesses.  Students should also examine RJR-MacDonald Inc. and Imperial Tobacco Ltd. v. Canada (1995) 187 N.R.1 at the end of the Chapter for an additional example of the views of the Supreme Court on the Government of Canada's attempts to virtually ban advertising on tobacco products.


The organization of the Charter itself provides an orderly approach to discussion of the nature of the rights and freedoms granted under it, as well as the method of enforcement.  With  respect to the latter, it is readily apparent that most of the rights and freedoms are those which the framers of the constitution felt should be enshrined to protect them from encroachment or interference by governments.  The issue of whether the Charter rights may be invoked against the actions of individuals as well as governments (or persons acting on their behalf) is not clear at the present time.  Most Charter rights clearly concern matters between the individual and a government body, but in a few judicial decisions related to Charter Rights and Freedoms some judges have suggested that the Charter might be raised in individual disputes as  well. The result has been some confusion as to the application of the Charter beyond disputes between individuals and governments,  and it  may be some time before this is finally clarified by the Supreme Court of Canada.  In the meantime, it is perhaps safe to say that

governments must not interfere with the rights and freedoms  of  individuals  protected  under  the Charter  except as  permitted therein.  If they  should do so,  the individual has  the right  to bring the alleged infringement before the courts to have the interference ruled  upon as to its validity.


A final point to note and to emphasize in  class is  that the constitution includes  more than the Charter of Rights and Freedoms.  It  also includes the original British North America Act of 1867 (as amended over  the years)  which establishes  the structure of our government,  and the legislative  powers and jurisdiction of the provincial governments and Parliament. Consequently, it is a lengthy and complex document which sets out not only the rights and freedoms of the individual, but how Canada as a democratic society governs itself.  On this point it should be emphasized that legislative bodies may not exceed the powers granted to them under the constitution, as the exercise of jurisdiction when none exists renders such an act ultra vires and a nullity.


Statute law is defined on p. 14 of the text, and the process associated with this type of law-making is described very briefly.  Students should be informed that this process is legislative as distinct from judicial.  The recording and organization of these statutes in the form of revised statutes of a province (or federal government) should also be discussed in order that students are made aware of where these laws may be found.  Discussion may then lead into the topic of civil codes, and students may be asked to discuss the pros and cons of a civil code system vs. the common law/equity system.  (See Discussion Question answer 11 for material on this point).


Chapter 1 also introduces Canada's new constitution as a source of law and to explain the division of law‑making powers between the Federal and Provincial governments. The Charter of Rights and Freedoms may be used as a springboard for a discussion of ‘rights’ and the limitations that may be placed on them. At the time of this writing, many constitutional questions are before the courts, and in this regard, fundamental rights and the application of the Charter to many laws should be a topical issue.  For the next few years these new developments might be matters that should be discussed in class.


The purpose of this chapter is to introduce the law and a legal system, and to show how each developed from earliest times to the present.  While much of the chapter is designed to provide a historical background, it also deals with the role of law in society, and some of the common "social engineering" uses of legislation which have been introduced in recent years.


From the point of view of learning about the law, the chapter contains a description of the various sources of the law, and the methods of classification.  The importance of this part of the chapter should be underscored, as it provides the basis for an understanding of the particular rules and principles covered in the remainder of the text.  It also represents an important first step in the examination of the law, in that it sets out the system for classification.


Page 18 of the text describes the classification system.  It is essential that the difference between substantive law and procedural law be understood.  As well, students should learn the various sub‑classes of substantive law.  In this regard, the nature of public law as a type of substantive law should be clearly understood. Public laws are laws which relate to the relationship between the individual and the government (or its agencies), and as such, are usually laws which are enforced by the Crown. They are generally prohibitive or regulatory in nature (e.g.: the criminal law, or provincial liquor  control laws),  and are enforced by  the Crown if they  are violated by  an individual.   They are quite different from private laws which normally establish the rights and duties of individuals in their dealings with each other,  and  which  must be enforced by  the party whose rights have been violated.


The chapter outlines the sources of law, and provides a  general explanation of the common law (including equity) as a source.  The nature of this body of law should also be carefully examined, as the law described in a large part of the text is of this type.  In particular, the law of tort in Chapters 4-5, the law of contract in Chapters 6‑14, the law of agency in Chapter 15, the law of bailment in Chapter 21, and a number of other areas of the law are essentially part of the "common law".


Chapter 1 also introduces the first of many legal terms and  definitions which must not only be memorized, but understood.  The various definitions of the term "law" may be found on pages 4-5 long with definitions of "rights" and "privileges" on pages 4-5.  On pages 14-16,  "common law", "equity", the doctrine of stare decisis, "statute", and "civil code" are explained, and the material concerning these  terms should be carefully reviewed, as the terms are frequently used throughout the balance of the text.  The various terms used to describe the different classifications of the law on page 18 of the text should also be noted.


The Discussion Questions at the end of the chapter should  provide a sufficient test of student knowledge of the essential  material, and are reproduced here with draft answers and the appropriate page references for answer review.

DISCUSSION QUESTIONS

1. Why is the word "law" so difficult to define in a precise manner?

Answer:

Law is difficult to define because it is applied in a number of different ways: to rules, principles, or statements.  The term is also used in many other fields.  Example: In the field of  science there are "Laws of Physics."








2.  What is the difference between a "right" and a "privilege"?

Answer:

A right is an act that may be done with impunity and with the support and recognition of  the state.  The state recognizes  a right  as something which neither it nor others may deny.

A privilege is something which the state allows or permits under specific circumstances at the     pleasure of the state.    








3. Why are "rights" and "duties" often considered together when one thinks of laws?

Answer:

Because  "rights"  often  permit a person to do something that interferes with  others,  laws  generally include  obligations  or duties  on  the person possessing a right  to exercise  the right  in  a particular  way  to minimize interference with others. Laws may also include duties on  those affected by the exercise of a right to permit the right to be exercised.



4.  Could a society exist without laws?  If not, why not?

Answer:

A complex society certainly could not exist without laws, as some means of regulating  the activities of  people would be necessary  to maintain  order. Even in a primitive  society,  rules regulating fairness  in vengeance matters were necessary.






5.  "Advanced civilizations are generally characterized by having a great many laws or statutes  to control the activities of the citizenry."  Comment on the validity of this statement.

Answer:

A valid observation. Advanced civilizations are characterized by persons engaged in activities which involve a great deal of  social contact and interaction.  Historically, they have also  involved many people living in close proximity to each other (in cities).  Each type of social interaction usually requires some legislative control, hence, the more interaction, the more laws that are required.                   











6.  Explain the common law system, and how it relates to the function of the courts.

Answer:

The common law system is a system where the laws are not codified, but may be found in the recorded judgements of the courts. Courts maintain a degree of consistency in the law by following the doctrine of Stare Decisis (precedent).







7.  Why is the doctrine of stare decisis an important part of the common law system?

Answer:

The doctrine of Stare Decisis is the theory of precedent.  Judges are expected to apply previous  decisions to similar cases which come before them in  order to maintain a degree of consistency in the law.  By  following this doctrine, the law is not only consistent, but others can  predict how the law may be applied in similar.                  







8.  How does the common law differ from the principles of equity?  From statute law?

Answer:

Common law and equity have different roots.  The common law was the product of the common law courts. The principles of equity were originally principles or rules which the King applied in settling disputes which did not fall within the jurisdiction of  the common law courts.  Later, the King's Court (Chancery) used the same and other principles in order to provide fair and just results. At present, the courts may apply both common law and equity, but where conflict exists, equity prevails.

Equity differs from statute law in the sense that statute laws are written or codified laws, whereas the principles of equity are found in the recorded judgements of the courts.



9.  How does a legislature establish a new law?  Explain the procedure.

Answer:

The usual process is as follows:


1.         A bill (essentially a proposed law) is presented to a legislative body (Parliament or     provincial legislature).


2.
A motion is made (and passed) to have the bill 'read' a first time.


3.
The bill is then printed and circulated to the members to study.


4.
The bill is later brought forward for debate (second reading) in principle.


5.
If the bill passes the second reading stage, it is sent to a Committee for study and amendment on a clause by clause basis.


6.
Once passed by the Committee, the bill is reported in final form by the Chair of the Committee for a third reading.


7.
The bill is then debated for a final time by way of a motion to have the bill read a third time.

8.        If passed by a majority vote, the bill at the federal level goes to the Senate where a   

            similar process is followed.

9.        Once a bill has been passed by the House of Commons and Senate (or a provincial 

            legislature) it goes to the Governor-General (or Lieutenant-Governor, if provincial) for 


royal assent.

10.       The bill becomes a law on receipt of royal assent, and effective as a law when 

            proclaimed in force.







10. Define substantive law, and explain how it differs from procedural law.

Answer:

Substantive  law ‑ law which sets out the rights and duties of individuals and corporations.

Procedural law ‑ law which set out the procedure whereby substantive laws are enforced.                       











11. Describe  the difference between the common law and the civil code of the Province of Quebec. What are the relative merits of each system?

Answer:

Common law consists  of  the recorded judgement of the courts.  

The civil code is a written body of law.

Merits of civil code: ‑ laws are written down and may be consulted to determine what the law is.   The law can be changed by  statute amendment and kept up to date by the legislature if change is warranted.

Common law merits: ‑ flexible, as judges may change it through

interpretation, or by distinguishing the case at hand from the precedent. Adaptable to changing social attitudes.           









12. "The supremacy of the state was reached when it managed to exercise a sufficient degree of control over the individual to compel him or her to use the state judicial system rather than  vengeance to settle differences with others."  Why was it necessary for the state to require this of the individual?

Answer:

When the state lacked the power to control its citizens,  individuals used their own means to resolve disputes, as it was the only method whereby a person could obtain redress.  Vengeance,  however, often disrupted the entire community, and affected others not involved in the dispute.  Once the state had the power to compel citizens to obey its decrees, it could substitute orderly  procedures for settlement which caused less disruption to the community than vengeance.


13. How does a "regulation" made under a statute differ from other "laws"?

Answer:

A regulation under a statute is a rule that is made to enable  an administrative tribunal to carry out duties assigned to it  under a statute. Regulations govern the activities of administrative agencies or boards, and are often administered by them.  Regulations are subordinate to statutes, but in application, have much the same effect on persons who engage in activities subject to the regulations.                     












14. Identify the following laws as "public" or "private." Highway Traffic Act; Criminal Code; Sale of Goods Act; Liquor Control Act;  Income Tax Act; Immigration Act; Customs and Excise Act.

Answer:

Highway Traffic Act

‑  public

Criminal Code 


- public

Sale of Goods Act 

‑  private

 Liquor Control Act 

‑  public

 Income Tax Act 

‑  public

 Immigration Act 

‑  public

 Customs and Excise Act 
‑  public

15. Explain how the enforcement of a public  law differs from the enforcement of rights under private law.

 Answer:

 Public laws are enforced by the Crown against the individual.  Private law rights are enforced by individuals against other individuals.






16. The  Canadian Charter of Rights and Freedoms has  been  described as being "supreme" law, or law which is "entrenched." Why, or in what sense is this the case?

Answer:

The Charter is "supreme law" in the sense that it overrides all other federal and provincial laws, and all such laws must not conflict with it, except as permitted.  It is "entrenched" in the sense that it is difficult to change.


17.  On what basis are Charter fundamental rights and freedoms  open to restriction by Parliament or the provincial legislatures?

Answer:

Fundamental rights and freedoms may be restricted under s. 1 if the restriction can be shown to "be demonstrably justified in  a free and democratic society." Rights and freedoms may be "temporarily" overridden by the "notwithstanding" clause (s. 33) as well.

18. Does the Canadian Charter of Rights and Freedoms permit the Supreme Court of Canada to override the will of Parliament or a provincial legislature?  If so, in what way?

 Answer:

The Supreme Court of Canada, as chief interpreter of the legislation, may override the will of Parliament or a provincial  legislature where the law violates the Charter. It may not override if the law is passed pursuant to the s. 33 "notwithstanding" clause.


19.  If changing  social  attitudes or values dictate  a change in the Canadian Charter of Rights and Freedoms, how would this be accomplished?

Answer:

The Charter of  rights and freedoms  may only be changed by  agreement  of Parliament and 2/3rds of the provinces,  provided that the provinces represent at least 50% of the population of all of the provinces.   









20. What impact  does the Canadian Charter of  Rights  and  Freedoms  have on rights and freedoms not mentioned specifically  in  the Charter?  Could  these "other rights and freedoms" be curtailed or extinguished by governments?

Answer:

The Charter recognizes  the existence of other rights and permits them to continue except where they conflict with Charter rights and freedoms.  Rights outside  the Charter do  not have Charter protection, and may be abolished or encroached upon by governments.



21.  In what way does the Constitution Act, 1982 affect the legislative jurisdiction of the Parliament of Canada and the provincial legislatures?  How are questions of jurisdiction decided?

Answer:
The Constitution Act, 1982 includes the British North America Act, 1867, as amended, which sets out the legislative powers of the provinces and the Parliament of Canada.  If legislation passed by either a province or the federal government is alleged to have exceeded the legislative authority granted to it under the Constitution, the Supreme Court of Canada has the power to decide if the body has the authority to pass such legislation, and would decide if the law was ultra vires.
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CHAPTER COMMENTARY
Chapter 2 represents a continuation of the material contained in the previous chapter, but focuses upon the administration of the law.  The text material includes the structure of the courts in Canada, and as a class exercise, it might be useful to carry simple criminal and civil actions (based upon easily understood incidents) through the various steps and appeals to their final resolution at the highest appeal levels.  In this fashion, the text material may be re‑ enforced, and the various limitations on appeal, etc., noted in the process.


The distinction between criminal and civil proceedings should  be emphasized, as experience has indicated that students frequently fail to realize that an incident which gives rise to both civil  and criminal proceedings (such as a "criminal negligence" incident)  would follow two separate legal paths, one dealing with the criminal act, and the second, dealing with the civil aspect.


Some time should be given to the procedure by which judgements of lower courts may be appealed.  The conditions under which a judgement may be appealed should be stressed (error of law,  rejection of important evidence in reaching a decision, etc.) and the appeal routes examined for both civil and criminal cases. These are depicted on the charts which follow, but it should be noted that a number of provinces are in the process of revising their court system, and the names of the courts and the appeal routes may change as well. 


Since alternate dispute resolution (ADR) is considered by many business firms as a more efficient system of resolving disputes, the topic should be opened for class discussion as an alternative to the court system.  Discussion should note the particular advantages of ADR over the court system (speed of resolution, lower costs, etc.) but it should also be noted that certain kinds of disputes still lend themselves to the courts for settlement.

DISCUSSION QUESTIONS

1.  "In a free and democratic society,  the courts perform the important role of guardians  of the rights and freedoms of the individual.   While important, this is far from being the only part they play in society." How do the courts perform this important  role?   What other functions do they have in society?

Answer:

Courts guard the rights and freedoms of the individual by acting as the medium through which rights and duties are determined and enforced.  They also act as a "check" on government action which might improperly encroach on the rights and freedoms of individuals  protected by the Charter.  Finally, they preserve peace and order by  providing an obligatory process for dispute resolution (replacing vengeance). 








2.  Discuss the importance of an independent judiciary.

Answer:

 Important because:


(a)
not open to manipulation by political action.


(b)
free to resolve differences between individuals without  fear of the consequences.


(c)
able to determine differences between governments without concern that the powers of the court will be attacked.


(d)
permanent body to administer  the law is  vital in  order  to maintain continuity and confidence in the system.

(e) "independence" generally equated to "fairness".  


3.  What is a court of original jurisdiction?  How does it differ from a court of appeal?

Answer:

A court of  original jurisdiction  (sometimes referred to a court of first instance) is a court where a case is heard for the first time.  A court of  appeal is  a court which reviews the decision of the court of original  jurisdiction  to make  certain  that  the judgement was  fairly  and properly made.

4.  Explain the differences between a Small Claims Court and a Magistrate's Court.

Answer:
A small Claims Court deals with civil disputes between individuals where the monetary amount is small (limit varies from province to province, $3 000 - $6 000, but less than $10 000).

Magistrate's Court is a court which enforces by-laws, provincial statutes and the Criminal Code (except for the more serious offences).  It does not deal with civil disputes.

5.  On what basis is it possible to justify the right of the court to declare unconstitutional legislation enacted by a legislature?

Answer:

The right  may be justified because  the court represents an  independent, permanent body that is made up of persons with the expertise to interpret  the constitution and to oversee its application.   No political body is able to do so in an unbiased or fair manner.   


6.  How does a criminal case differ from a civil action?

Answer:

Criminal:


‑
Crown brings the charge against the accused.  A two‑step process in many cases:  (1) preliminary hearing, (2) full hearing.


‑
Crown obliged  to prove  the particular  offence  was  committed by  the accused, and that the offence is  one which is  set out in the criminal code.


‑
Crown must prove act, identity, and intent to commit the offence (subject to certain exceptions).


‑
must prove its case beyond any reasonable doubt in order to obtain a conviction.

Civil:


‑
the party who alleges a violation of his or her rights  brings the action.


‑
onus of proof of facts alleged rests on the plaintiff.


‑
case is outlined through "pleadings".


‑
plaintiff not subject to the higher standard of proof of  criminal courts. 

7.   In criminal proceedings,  what obligation rests on  the Crown in order to obtain a conviction?

Answer:

Crown must normally  prove beyond any reasonable  doubt  that  the accused committed the particular offence,  intended to commit it,  and was the person who committed it.

8.  What is the purpose of "pleadings" in a civil case?

Answer:

The purpose of pleadings in a civil action  is to set out the facts of the case  and the issues  in dispute  in sufficient detail to enable each party to know  the matters in dispute and prepare their respective cases for the trial. They avoid surprise at trial,  and minimize the time required by the courts to dispose of the case.


9.   How does "direct"  evidence differ from "opinion" evidence?  How do these types of evidence differ from "hearsay" evidence?

Answer:

"Direct"  evidence is  given by  ordinary witnesses who testify as to what they heard,  saw, or did.  "Opinion" evidence is evidence given by experts who have special knowledge about  the subject  matter of  the evidence,  and  who express an opinion about the matter based  upon their specialized knowledge or expertise.

Hearsay evidence is neither direct or expert evidence, but evidence given by a third party who was informed by someone else (usually a person who would normally be an ordinary witness) of the facts.  Hearsay evidence is usually not admissible in a court of law.                 



10.  Describe the role  performed by  legal counsel  in  the administration of justice.

Answer:

Legal counsel are learned in the law, and advise others of their legal rights and duties.  They also carry out on behalf of their clients the job of processing an action through the courts, or negotiating legal matters on their behalf.


11.  Distinguish between a "barrister" and a "solicitor".

Answer:

A barrister is a lawyer who handles litigation matters on  behalf of clients.  A "court‑room" lawyer.

A solicitor advises clients of their legal rights and duties, and normally prepares contracts, deeds,           wills, and other legal documents for clients.





12.  On  what basis might an appeal be allowed from a judgement of a court of original jurisdiction?

Answer:

An appeal may be allowed where the judge improperly applied  the law, (improperly instructed the jury as to the law) or made an error in rendering a decision.



13.  Where a judgement is reviewed by a Court of Appeal, what type of decision might the court make?

Answer:

A Court of Appeal may (1) reverse  the decision, if the trial judge erred. (2) affirm the decision of the trial judge, or (3) send the matter back to the lower court for a new trial.

14.   If a provincial  government should pass a law which prohibits any person from expressing any criticism of any elected government official on penalty of imprisonment, how might the law itself be challenged?

Answer:

A person accused may ask the court to review the law in the light of the Charter of Rights and Freedoms or the jurisdiction  of the province to make such a law.  The court will then determine  if the law is enforceable.


15.  How does arbitration differ from a court action?

Answer:
An arbitration is conducted much like a court action, but in a much less formal setting.  While the rules of evidence and procedure are usually followed, the process generally does not require pleadings or discovery.  The parties are usually responsible for the selection of the arbitrator, and the arbitrator’s fees.  The hearing does not involve ‘court costs’.


16.  Explain the nature of mediation, and how it is used in the resolution of disputes.

Answer:
Mediation is an attempt to resolve a dispute between parties prior to formal court or arbitration proceedings by a third party through a discussion process.  A mediator has no authority to impose a dispute by suggesting ways in which the parties may reach agreement on a solution to their problem.

17. Why is arbitration sometimes a more attractive means of settling contract disputes between business persons?

Answer:
Arbitration is a confidential process as well as a relatively low cost and efficient process for resolving disputes.  Often business people do not wish to destroy a business relationship if a dispute arises, and arbitration will often allow them to obtain an answer or solution to their problem that will allow them to continue to do business with each other.
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CHAPTER COMMENTARY

Chapter 3 examines the regulatory process that governments use to control business activities.  It differs from what students may view as a legal process in the sense that most of the ‘law’ or the rules are made by bureaucrats and enforced by them.  Students should be made aware that administrative agencies and commissions play a significant role on the business scene as they represent the means by which the government seeks to protect the public health and safety, ensure fair competition in the market place, and generally protect the consumer from unfair business practices.  The regulation of the professions also ensures that a level of competence is established and maintained through a licensing process.


Discussion of administrative agencies or commissions should also emphasize the fact that the usual methods of regulating business and the professions is through a registration or licensing system.  The registration or license is the means by which control is maintained, since in most cases the failure of a business or professional person to comply with the rules or requirements set down for the business or profession could mean the loss of the registration or license to carry on the business or practice the profession.  Students should also be made aware that the termination of a registration or the lifting of a license to practice a profession or carry on a business must be in accordance with the rules of natural justice, and a hearing process, and perhaps an appeal process must be made available to the affected party to ensure fairness in the decision.


Students should also be made aware that administrative tribunals set down rules and procedures to carry out the policy objective of the government, and that these ‘rules’ are usually 

set out in regulations made under the particular statute.  These regulations have much the same effect as statutes, but are subordinate legislation in the sense that they do not follow the enactment process for ordinary legislation.

DISCUSSION QUESTIONS

1. What is an administrative law?

Answer:

An administrative law is a law that not only establishes the broad policy objectives of the government but establishes an agency, board, or commission to carry out the policy objectives, and includes the rules or procedures that the agency, board or commission may make to ensure that the policy objectives are met.

2.  Explain how an administrative law differs from other laws.

Answer:

An administrative law establishes broad policy objectives then delegates the enforcement to an administrative body to carry out the policy objectives.  An ordinary statute will normally state the policy objective(s) and require compliance under penalty for failure to comply.  In the case of an ordinary statute, the courts are used to obtain compliance.

3.  Explain how governments regulate the professions.  What type of body is usually created for this purpose?

Answer:

Governments usually regulate the professions by establishing a non-government body of the profession to set standards for entry into the profession and the maintenance of the standards by its members.  To protect the public, the professional association is usually granted the right to license practitioners of the particular profession and to revoke the license of those that fail to maintain the standards of the profession.

4. What administrative controls are used to control or regulate business activities that offer services to the public?

Answer:

The usual control method is by registration or license to carry on the particular business activity, and to prohibit anyone from conducting the activity unless registered or licensed.

5.  Outline the process that an administrative body must follow if it wishes to revoke an individual’s license?

Answer:

An administrative body must usually establish a procedure whereby a hearing is held to enable the affected party to appear and to defend against the complaint before a final decision is made.  In some cases an appeal may be made to an independent tribunal where a revocation of a license takes place.

6. What are the rules of natural justice, and how do they apply to a board that acts quasi-judicially?

Answer:

The rules of natural justice require the board or agency to give the affected persons notice of the charges made against them, and to provide them with the opportunity to prepare and present their side of the issue to the decision-makers.  This usually takes the form of a hearing where evidence and argument may be presented before the decision-makers.

7. Under what circumstances may a decision of a board or commission be appealed to the courts?

Answer:

As a general rule, an appeal may only be made to the courts where the administrative body has acted quasi-judicially, and either failed to follow the rules of natural justice, or made a decision that is patently unreasonable, or where the decision-maker was biased.

PART 2    THE  LAW  OF  TORTS PRIVATE 
Chapters 4 and 5
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NOTE:
Instructors should make certain that students read the Introduction to the law of torts (text pages 

52-53 before they read Chapter 4.  The Introduction provides a definition of the term 'tort', and discusses the development and scope of the law.

CHAPTER COMMENTARY
Chapter 4 introduces the first area of the law and some of the more important (and common) acts of intentional interference with persons or property.  Since tort law represents one of the oldest areas of the law, its development is one of the best examples of laws which were established in response to the needs of society.  Most of these principles were formulated long ago, and have been refined over the years as society changed.  The basic intentional torts and the principles associated with them are examined in the first part of this chapter, and the concepts applied to business-related activities are found in the last part of the chapter.  Note that the business-related torts set out are those where the intention to injure competitors is an essential component of the tort itself.


Chapter 4 also examines a number of the more common torts that involve intentional interference with the rights, property, or person of another. These  various torts  rank among the oldest and, in many cases, constitute crimes under the Criminal Code. For the purpose of re‑enforcement, it might be a useful exercise to note once again that torts  (and in particular the torts covered in this chapter) may be subject to both civil and criminal proceedings if they constitute crimes as well as civil wrongs.


Many  of the torts  described in  this  chapter  in some instances have an a defence, which may constitute justification for the act,  and may wholly or partially  absolve the actor  from  liability.   These should be discussed, along with  their  limits. E.g: assault/battery and the act of self‑defence.  Similarly, the tort of defamation, and the defence of privilege.


Most of  the torts  described in  the chapter are  generally well‑known to students,  and class discussion should perhaps be used to explore the various defences  in  detail,  and the issue of  damages or compensation for the party injured by the wrongful act.  Unlike the torts covered in the next chapter, those described in Chapter 4 are not directly concerned with the concept of foreseeability, etc., but more with the question of intent to injure.  Because these torts tend to be deliberate acts, this aspect of the various torts should be emphasized.  Care should be taken, however, to note the exceptions such as battery situations, where the 'touching' is without consent, but where the intention is not to injure.  For example, a medical practitioner performs a surgical procedure without the patient's consent.  The medical practitioner may have had the best of intentions, and performed the operation to improve the patient's health, but in doing so without consent would have committed a battery.


The chapter also introduces a number of new legal terms that you will find described  in  the text  material:   assault,  battery, false imprisonment, defamation, slander, libel, trespass, conversion, and punitive damages. Definitions  of  these  terms  should  be  committed  to memory  or understood thoroughly by the students.   In addition to the text description,  the Glossary at the back  of  the text might  be consulted for brief definitions  of  the various terms.


While the particular torts described in this chapter tend to be among  the oldest, the very oldest are perhaps the torts of assault  and battery. It  is important  to note with these particular torts that the assault  is the threat of violence,  and the battery is the touching of the victim without consent.  The quote from the case of MacDonald  v. Hees on  p. 55 of  the  text examines the act of assault, along  with  a few comments on  how  it is established in a tort action.


Another very old tort,  the tort of false imprisonment,  is also described in the chapter, and it may come as a surprise to students that actual physical seizure or restraint is not always necessary to constitute this tort.   As the text indicates, the mere threat of pursuit and the embarrassment of seizure if the person  should  attempt  to leave the premises is  sufficient  in  certain circumstances.


The law as it relates to defamation (libel or slander) and the defences to defamation  are  set out on  pages 57-59 of the text.   While  the tort is  quite straight‑forward, the defences often create some difficulty.  The truth of the statement,  qualified privilege,  and absolute  privilege are  three  defences outlined in the text.


Persons speaking in  Parliament or in court have absolute  privilege in so far as statements they  make  are  concerned,  and  the statements do not constitute  torts, even though the statements  may  seriously injure the reputation of others.  Qualified privilege, on the other hand, may be somewhat more  difficult  to understand,  because  the law does  permit persons  under limited circumstances to make  statements which they honestly believe to be true at a point in time, and which later may  prove to be false.   The letter of reference mentioned in  the text is  a good example of  the type of  situation where  a qualified  privilege may arise, as the law must "balance"  two interests:  the protection of the individual's reputation on  the one hand,  with  the bona‑fide interest of the person who receives the communication on the other.


Interference  with  land  and chattels represent the torts  of trespass to land and conversion.  The quote from Reference  Pursuant to Section  27(1) of  the Judicature Act [1985] 2 W.W.R. 193,

(p. 60 of the text)  presents the position the courts take towards property and the owner's right to exclude others.   The judge in  the case outlines  the nature  of  trespass,  and  indicates  that  a person  who trespasses need  not cause damage  to the property to be liable at law for the act.


Business-related torts and crimes tend to be those torts designed to injure competitors by slandering their goods or their business name.  Students should be reminded that the reputation of a business and the reputation of a product are important 'assets' of a business, and entitled to protection under tort law.  The protection of a reputation of business (or product) is possible by way of an action for slander of goods or slander of title, but it should also be noted that untrue statements about the reputation of a business person would be actionable as defamation.


Certain business-related activities are 'crimes' as well, and these are discussed briefly on pp. 54-56 of the text.  Note that some of these activities are covered in greater detail in other chapters of the text.  For example, conspiracies to fix prices, etc., are covered in Chapter 23 which deals with the Competition Act.  Instructors teaching a one-term course may wish to expand upon the material in Chapter 4 by reference to the material in Chapter 24 if they do not intend to include the latter Chapter in their course material.


The Judicial Decisions in this chapter illustrate two of the more common intentional torts, and two of the defences.  In the case of Bruce v. Dyer on page 65,  the Judge explains the law of assault  and the right  of self‑defence.  In  your discussion take note  that the right of self‑defence arises when the defendant  has  reasonable  grounds for  believing  that  he  is  about  to be attacked and cannot safely avoid the attack.   It should also be noted that the use of force in self defence, as the Judge indicates on  p. 65,  must only be the amount of  force necessary to stop the assault (i.e.  it cannot be excessive).


In the case of Vander Zalm v. Times Publishers, Bierman et al. (text p. 66) the Judge outlines the three elements of the defence of fair comment, and then applies the defence to an alleged cartoon defamation of the plaintiff.  The case may be useful to illustrate how a judge applies the law and arrives at a decision.

DISCUSSION QUESTIONS

l.   Distinguish between the civil  and criminal aspects of intentional torts such as assault and battery, or false imprisonment.

Answer:

The civil aspects involve compensation for the injury suffered and perhaps punitive damages to deter the wrongdoer from repeating  the act.  Criminal aspects concern only punishment by the state for the breach of the peace.

2.   How does an "assault"  differ from a "battery"?  Must both have a violent element to them?

Answer:

Assault represents a threat of violence.  Battery involves the touching or striking of another.  Battery need not have a violent element, as it is the touching of another without his/her consent.  E.g.: a surgeon performing unauthorized surgery on a patient may constitute a battery. 


3.  Under what circumstances might a person accused of assault  and battery raise self‑defence as justification?

Answer:

Self‑defence may be raised as a defence where a person had a genuine fear of injury to their person as a result of a threat of  violence (assault) and acted to prevent the battery. See Bruce v. Dyer for example.
 

4.  Explain the circumstances under which the tort of false imprisonment might arise.

Answer:

Any unauthorized restriction on the freedom of an individual  may constitute false imprisonment. This may include a case where a shop‑keeper apprehends a person stealing merchandise from a shop,  and requires the person to remain until the police arrive.

5.   Distinguish between slander and libel.  Why is libel generally considered to be more serious in the eyes of the law?

Answer:

Both constitute defamation.  Slander is spoken defamation.  Libel would be written defamatory statements.  Libel is the more serious as it is recorded, and others may read it over the years.  Slander may soon be forgotten.

6.  Define qualified and absolute privilege, and explain the circumstances where each might be claimed.

Answer:

Absolute  privilege ‑ statements made  in  Parliament,  before legislative Commissions,  in  court, coroner's  inquests,  or in  certain  quasi‑judicial proceedings.   Places where it  is  in the public  interest to permit absolute freedom of comment.  Qualified privilege ‑ statements made  in good faith and without malicious intent where,  on  balance,  it  is in the interest of the public  to have the statements made on  the basis of honest belief in their truth.   E.g.: letter of reference. 

7.  How does the tort of trespass to land arise?  Must damage occur for the tort to be actionable?

Answer:

Trespass to land arises where a person enters on the land of another without authority or permission to do so. No damage need occur for a trespass action to stand.

8. Explain the difference between the conversion and theft of goods.

Answer:

Conversion is the willful refusal to deliver up goods to the rightful owner where the goods came into the hands of the person either by lawful means (permission of the owner) or by unlawful means. Theft is the unlawful taking of goods.


9. Explain slander of title. How does this differ from ordinary tort law related to defamation?

Answer:

Slander of title arises where a person makes an untrue statement about the right of another person to the ownership of goods.

10.  Explain the rationale behind the law which condemns as a tort any third party interference with the performance of contracts made between other persons.

Answer:

The purpose of the law is to support the rights of the parties under a contract, and to discourage any third party from interfering with the performance of contractual duties.


11. Define: passing off; plagiarism; slander of goods.

Answer:


Passing off:

Selling goods represented as being the goods of another well known reputable maker or seller.


Plagiarism:

The theft of the design, etc. of goods of another and presenting them to the market as if they were the goods of that maker, such as using another seller's trade name or mark.


Slander of goods:
A statement that alleges that the goods of a competitor are defective, shoddy or injurious to the buyer's health or safety.

12. Give an example of "involuntary entry on the lands of another."

Answer:

An 'involuntary entry on the lands of another might occur where a person is pushed off a road or sidewalk onto the lands of a property-owner, or where an aircraft experiences engine problems and makes a 'forced landing' in an open field of a property owner.

13. Does false imprisonment always have a criminal aspect to it? Explain.

Answer:

False imprisonment need not have a criminal aspect to it if it is done with the honest belief that the person detained has committed a crime.  This belief, however, may not permit the person to avoid the tort consequences of the act.







14.  To what extent, if any, is a publisher libel for the publication of a slanderous statement made by a person other than the publisher?

Answer:

Slander is the verbal publication of a defamatory statement.  Libel is the written publication of a defamatory statement.  A person who publishes a defamatory statement made by another knowing it to be untrue (such as in the case of a newspaper or magazine) would also be subject to a defamation action for publishing the untrue defamatory statement.




MINI-CASE PROBLEMS
1.   A, a lawyer, who was also a professional boxer, was traveling by train from Winnipeg to Regina. He was sitting next to a woman, who, during the course of a conversation, said: "Professional boxers should be charged with assault and battery each time they engage in a prize fight." As a lawyer, how should he respond to her statement?

 Answer:



 With professional boxing, blows are struck with the tacit approval of the other fighter. Each voluntarily assumes the risk of injury provided that the rules of the sport are followed. There is no assault preceding a blow as both parties make no threats to injure the other. Volenti non fit injuria.

2.   The house in which X resided was located on a busy street, and from time to time vandals had broken into his garage and stolen tools and equipment which he had stored there. One evening, just at dusk, he saw a person enter his garage. He quickly rushed out to the garage, closed the door, locked it, then called the police. When the police arrived, X discovered that he had locked the municipal building inspector in the garage. Discuss the legal position of X and the building inspector.

Answer:

X, based upon past experience, had an honest belief that the person was a thief or trespasser. The building inspector, while perhaps entitled at law to enter on the property and inspect it, by his actions of not informing the property owner of his intention, gave X the impression that he was a thief. X's honest belief that he had caught a thief may be an excuse. X's failure to determine the identity and reasons for the inspector's entry on the premises, however, may render him liable for the tort.

COMMENTS RE: CASE PROBLEMS FOR DISCUSSION
CASE 1
This case concerns the question of false imprisonment and the theft of goods, although the detention of Jonas was not for the theft of the goods actually taken (the grapes), but for what appeared to be the theft of the shopping basket.


Clearly the owner was in error by apprehending Jonas and requesting him to return to the store while he telephoned the police without first determining how Jonas acquired the shopping basket. However, in assessing the owner's actions, the matter of Jonas's taking of the grapes should be discussed. Some of the questions that might be raised could include the following: What are the elements of a false imprisonment? Was Jonas really detained against his will? Is this a case of false imprisonment, or did Jonas consent to the detention in the belief that he was guilty of the theft of the grapes, and must give himself up to the police officer? Was the store owner absolved from liability for false imprisonment when Jonas confessed to the theft of the grapes? What was the position of the police officer in the case? Did the shop owner have reasonable grounds for the detention of Jonas, and could he prove "justification"?


In reaching a decision in this case, two cases might be referred to: Cannon v. Hudson's Bay Co., [1939] 4 D.L.R. 465 in which the court held that an employee who was detained without consent, searched, and found innocent of theft, was entitled to damages for false imprisonment, and LeBrun v. High‑Low Foods Ltd. (1968), 69 D.L.R. (2d) 433, in which the court held that the manager of a store who did not have reasonable grounds for his belief that a customer has stolen goods was liable for false imprisonment when he detained the customer until a police officer arrived to search the customer's vehicle.

CASE 2
The facts of this case provide a basis for the discussion of the ingredients of a libel or slander action.

Class discussion should establish the grounds for such an action, and whether the written statements were malicious. The defences noted in class discussion should perhaps deal with qualified privilege, the presumption of good faith (where the plaintiff bears the burden to rebut by way of proof of malice), absolute privilege, and the circumstances under which each might be raised.


In the case of Foran v. Richman (1975), 10 0.R. (2d) 634 (on essentially the same facts) the court held that the circumstances were such that the defence of absolute privilege would apply, and the plaintiff's action was dismissed. The case of Pleau v. Simpson's‑Sears Ltd. (1977) 15 O.R. (2d) 436 also provides a useful discussion of the law on the question of qualified privilege.

CASE 3
This case may be used to distinguish an assault and battery situation from false imprisonment. Was her act one of disabling the youth in order that he might be apprehended, or was it an attempt to prevent him from leaving the premises? To interfere with a person's freedom to go wherever he pleases (in this case exit the building) would represent a violation of his rights, and represent a false imprisonment, although her actions could also constitute an assault on the youth.


Class discussion should identify the elements associated with both torts in terms of duty not to injure, and the question of "justification" in the case of false imprisonment.


A question to ask here is whether the youth was justified in striking Gretel when she seized the youth by the arm. Was his action self‑defence? If so, did he use more force than necessary? Based upon Bruce v. Dyer in the Judicial Decision, the youth may have been entitled to strike back, since he had no knowledge of why Gretel acted in the manner she did, and had no other means of escaping from her.


With respect to her own injuries, Gretel would not likely recover damages from the youth, since it was she who deliberately stepped into his path.

CASE 4
The case deals with the rights of an occupier of property to eject a person from property, and the application of force in the exercise of rights.


Questions that might be raised in connection with these issues are:  What is the status of the drunken student once he was requested to leave the premises in the first instance?  Did the 'bouncer' commit a tort by taking the student by the arm and ejecting him from the premises?  Did the student commit a trespass by returning for an explanation?  Did the bouncer's actions on the second occasion constitute a tort?  Was the university and the bouncer responsible for the student's failure of the mathematics course the next semester?


Students should note that the drunken student had entered on the premises lawfully, since he was of lawful age and a student at the university.  The bartenders were entitled to ask the student to leave when he became drunk.  When he refused to leave, he became a trespasser, and the occupiers (the bartenders and bouncer) were entitled to take reasonable steps to remove him from the premises.  However, when the student refused to leave, the police should perhaps have been called to deal with the student, as any excess force on the part of the bouncer might be considered an assault and battery.  As a general rule, a person may eject a trespasser from property if the trespasser refuses to leave after being told to do so, and the person in possession (owner or tenant) may use whatever force is necessary to eject the trespasser.


The student would probably be unsuccessful in his action against the university and the bouncer.  The injury to the student's hand was a result of the student's resistance to ejection rather than a deliberate act on the part of the bouncer to injure the student.

CASE 5
The Silver Lake Sports case examines the tort of assault and battery and the defence of consent.  April would probably allege that she was injured as a result of Bertha's deliberate act (battery?).  Bertha might raise the defence of implied consent by April, by engaging in a game where some contact could be expected.  Students might be asked to consider whether a person engaging in a game that involves some bodily contact (even if accidental) has assumed the risk of possible injury, or consented to the contact.  Students might then be asked to determine the 'limits' of the consent.  Would it extend to deliberate contact?  If so, how would this be determined?  Does the application of Amateur Hockey Association rule of no bodily contact negate consent entirely or would it only be interpreted to exclude deliberate contact?


The facts of the case are based upon the case of Regina v. Leclerc (1991) 4 O.R. (3d) 788, where the Court of Appeal considered the facts in a criminal law context.  The court, however, stated that if a player participates in a sport such as hockey the player must accept the risk that some bodily contact may occur, because it is incidental to the game.  The contact may result in some injury, and if not deliberate will fall within the implied consent.  However, deliberate acts that injure would be outside the orbit of immunity, and would attract liability.
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CHAPTER COMMENTARY
Torts associated with unintentional interference with persons or property are generally associated with careless acts or a failure to act, and the concepts of duty not to injure, foreseeability, and standard of care should be considered in their application to these types of torts. 


It is important to note that the concept of strict liability remained over the years as an important determinant of liability in cases where persons keep in their possession something capable of  causing injury if it should escape.  This must usually be something which is not normally confined, or something which, if confined in a particular way, creates or has the potential of causing injury if it escapes.   Examples would be the confinement  of a dangerous wild animal, or the storage of a large quantity  of water in a reservoir.  The courts generally consider both of  these activities to be inherently dangerous, and if the animal or water should escape, the likelihood of injury to a neighbour is very great.  Judges generally assume that the person who engages in this type of activity is aware of the dangers involved, and of the potential for harm.  As a consequence, they are usually held responsible for any damage caused if escape occurs, regardless of the precautions taken to prevent the escape.  Liability in these instances would likely be determined on the basis of strict liability.


Apart from cases where strict liability might be imposed, tort liability is generally concerned with the right of a person to live without interference or injury to their person or property by others.   Tort law, consequently, imposes a duty on persons not to injure others, or their property.  This concept of a duty not to injure forms the basis of a great many kinds of torts:  negligence, nuisance, defamation, etc., as well as most crimes of violence.


It is important to note that the duty  is not absolute, otherwise it would represent a strict liability situation.  In most cases, the duty will be subject to a standard of care, or the concept of foreseeability.  On these points, as the text indicates, the standard of care is usually the standard of the "reasonable  man", and the conduct of the person is compared to that standard. In a similar fashion, the question of foreseeability is usually framed by  the words "would a reasonable person under similar circumstances have foreseen the possibility of injury?"


The chapter also provides a brief outline of a number of  other tort concepts.  These are the concepts of res ipsa loquitur ("the thing speaks for itself") and volenti non fit injuria (voluntary assumption of risk). The former of these is used to shift the onus to the person causing the loss to show no  negligence in cases where it is impossible for the injured party to know exactly how the injury came about, such as in an aircraft accident.  The latter concept is used as a defence when a claim for injury is made.


The doctrine of foreseeability, the standard of the "reasonable person," and their application to the question of liability should be re‑enforced by way of examples, such as the following incident:


"A" owns two large dogs which he frequently allows to run loose on his grounds.  The grounds are fenced, and the type of fencing is such that the dogs could not slip between the fence wires.  One side of the property borders on a pathway regularly used on week‑ends by riders on horse back.  "A" allows his dogs to run free on a week‑end while a group of horses and their riders are on the pathway.  The dogs, by their sudden barking, frighten one of the horses, and it throws its rider.  The rider suffers an injury,  and later institutes legal proceedings against the dog owner.


The questions which might be raised here include the following:


(1) Does the dog owner have a duty not to injure the rider?


(2) What is the nature of the duty, if any?


(3) Did the dog cause the injury?  Was it the proximate cause?

(4) Was the injury which the rider suffered foreseeable by the dog owner?  By a "reasonable person"?


(5) What consideration should be given to the rider's actions?     Should the rider have foreseen the possibility  of the horse bolting when near the dogs? Is the rider obligated to take precautions under the circumstances?

(6) If the fence was such that the dogs could easily pass through it and enter on the pathway,          what effect might this have on your answers to the above questions?


A series of incidents similar to the above, or the use of cases 1 and 2 of the case problems may be used to discuss and illustrate the various concepts covered in the chapter.


Note that in some provinces (such as Ontario) virtual strict  liability may be imposed by statute upon dog owners for injuries caused by their dogs (subject to certain exceptions).  The common law standard is consequently replaced by a higher standard in these instances. See for example, Dog Owner's Liability Act, R.S.O. 1990, c. D-16.  


This statute, to some extent extends the principle of Rylands and Fletcher to dogs in so far as their danger to the public is concerned.


Another useful approach might be to describe an incident, then have the class examine the incident by raising the questions:  Does the defendant owe a duty to the plaintiff?  What is the duty owed?  What standard or care must be maintained?  Did the defendant breach the duty? Did the plaintiff suffer an actionable loss as a result?


In any class discussion, the standard of care, foreseeability of injury, and the reasonableness of the actions of the defendant should be underscored as the important determinants of liability in order to avoid giving the impression that once a duty is owed, any injury which follows is actionable. In this regard the comments concerning the duty of care of professionals (p. 74) might be used as an example. 


In the case of a professional person performing a service, (e.g. a medical practitioner) the standard is normally that of an ordinary skilled member of the profession, and if the work is done in accordance with that standard, there is usually no liability in the case of injury. Case comment on Kangas v. Parker and Asquith (p. 74) is an excerpt from the judgement in which the standard of skill of a surgeon is examined, and illustrates how liability is determined. The important point to note here is that the duty is not absolute.  If the professional exercises the degree of skill of the average member of the profession, that is all that can reasonably be required of the person, assuming that the profession has established a reasonable standard. It is only when the performance is below the standard that liability normally will arise.


Some class discussion time should also be devoted to professional negligence in the form of negligent misstatements and negligent misrepresentation by accountants, lawyers, etc., and the extent of their liability.  The judicial decision of Boss Developments Ltd. v. Quality Air Maintenance Ltd. (1995) 5 B.C.L.R. (3d.) 209 deals with this issue as well.


The owner or occupier of land is not subject to the ordinary rules of negligence, but instead, at common law is subject to three different standards, depending upon the type of person that enters upon the land.  The landowner owes the lowest duty to the trespasser.  In this case, the duty is usually to avoid deliberately injuring such a person. The courts more recently,  however, have occasionally applied the test of "ordinary humanity" (See Case quote on p. 79).


The licensee is entitled to a warning of any unusual or hidden dangers, since he or she enters on the lands with the consent of the landowner.  The invitee, to whom the highest duty is owed,  must be warned or protected from any dangers of which the landowner  is aware, or ought to be aware as a reasonable person.


The case of Burrough v. Town of Kapuskasing (1987) 60 O.R. 727 (text pp. 90-91) may be used to illustrate occupier's liability and the defence of volenti non fit injuria (voluntary assumption of risk).  The case is useful for class discussion purposes because the Judge not only discusses the defence in detail but also examines occupier's liability by reference to the duty of an occupier of land to invitees.  The Judge does this by reference to cases on this topic. (See for example, p. 82 reference to Such v. Dominion Stores Ltd. where the general rule concerning occupier's liability as stated in Indermaur v. Dames is considered).


With regard to occupier's liability, a number of provinces have passed legislation to eliminate the distinction between licensees and invitees, and to establish a statutory standard of care for occupiers.   British Columbia, Alberta, and Ontario are provinces that have taken this approach.


It  might  also be worth noting that the liability of  occupiers of  land, which in the past has  been  subject to some codification in the form of petty trespass acts and other similar legislation, has  been  the subject of more extensive codification in some provinces in recent years.   This has tended to delineate the rights and duties of landowners and other occupiers of land.  See for example, Ontario, the Occupiers' Liability Act, R.S.O. 1990, c.0-2.


Product liability is a growing area of tort law as products become more complex.  It is essentially an ordinary negligence  action, where the manufacturer may be held liable if the consumer is injured by a product that was negligently made, or where the user was not warned of the dangers associated with the use of the product.   The case of M'Alister (or  Donoghue) v. Stevenson which is described briefly in the text on page 81, and in the Judicial Decisions (pp. 89-90) outlines this liability, and the standard of care required of manufactures of products.


Classroom review of the chapter should also include a review of the defences which might be raised to a claim in tort.   Instructors should note, however, the limitations on waiver as a defence, since the circumstances under which torts arise may have a significant impact on the concept as a defence.


Tort remedies are outlined on pages 85-87 of the text as they apply to unintentional torts.  The topic of remedies is covered elsewhere in the text as well with respect to other legal relationships.   Some instructors advise students at this stage that other remedies (such as injunctions) will be encountered later on in the text, and the remedies used in tort actions, such as money damages will also be dealt with as they apply to other types of injuries.

DISCUSSION QUESTIONS
1.   Distinguish between a moral  obligation not  to injure and  a duty not to injure.  Why is this distinction important?

Answer:

A moral duty is  established by individuals.   A legal duty is established by the state.   The former is subjective, based upon the persons view of right and wrong; the latter is a clear standard which must be met to avoid liability for tort.






2.  Why do the courts impose strict liability for damage in certain instances?

Answer:

Strict liability is  generally imposed to‑day  where a person maintains an animal or thing which is  potentially dangerous if not confined.  Since these things are known to be dangerous, the person keeps them at his or her peril.




    

3.   Explain the concept of duty of care  as it relates to liability in a tort action.

Answer:

Duty of care is based upon the premise that a person  should not do anything to injure his or her neighbour ‑ hence the duty not to injure becomes an essential factor in establishing tort liability.  Note that some individuals may have the right to injure or take the property of others. See text for examples.








4.  Why is the concept of duty of care and the concept of "the reasonable person" important in a case where negligence is alleged?

Answer:

Duty of care is used to establish the relationship between the parties.  A plaintiff must first show a duty not to injure exists,  then establish the standard of care attached to the duty (the "reasonable person").  Finally, the plaintiff must satisfy the court that the defendant's conduct or actions fell

short of the standard.








5.  Explain the concept or doctrine of proximate cause in tort law.

Answer:

Proximate cause links the defendant's actions with the plaintiff's injury. The relationship must be direct  and without any intervening events that would break the links in the chain of events.

6.  How is the concept of the reasonable man and the concept of foreseeability related?

Answer:

The "reasonable man"  and foreseeability are related in the sense  that the standard for the latter is  based  upon whether a "reasonable man"  in similar circumstances would have foreseen the consequences of the act.   Tort liability is  determined using this  standard of foreseeability ‑ it is  not based  upon whether the tortfeasor had foreseen the likelihood of injury.   

7. Identify and explain the essential ingredients of unintentional tort liability.

Answer:

First, a duty of care must be owed to the party injured. Second,  it  is  necessary to determine  if a breach of the duty occurred. This is  done by determining the standard of care imposed ‑ the test being the conduct of  a reasonable  person  in  the circumstances.   "Would a reasonable person have foreseen the likelihood of injury or damage to the party?   Would a reasonable person have acted in a different manner?  Where the defendant fails to maintain  the standard of  the "reasonable person", liability would likely follow.








8.   Does strict liability apply to manufacturers of goods where the goods are defective and cause injury or damage?

Answer:

No, although a very high duty or standard of care in manufacture is sometimes imposed at common law in Canada, depending upon the product.  In some U.S. states, strict liability is imposed upon manufacturers of certain products.


9.  What is the duty of care of an occupier of land to a trespasser?   To an invitee?

Answer:

The duty of  care  to a trespasser is  normally a duty not to deliberately injure or set traps to injure  the trespasser.   Note,  however,  the special position of children.

10.  Describe the standard of care imposed upon a professional person.

Answer:

Professional persons are expected to maintain the standards of performance set by the profession in the conduct of the professional activity.  Where no standard is fixed, it would probably be that of the "ordinary, careful practitioner of the profession."




11.  In some cases, the courts consider the public interest as an important aspect of a nuisance action.  Why is this so?  Give an example.

 Answer:

 In some cases the prohibition of a nuisance to protect one affected individual may have an impact upon the public generally, which could be far more serious, and the courts must consider  both interests.  For example, a ship‑building firm makes a great deal of noise riveting sheets of steel on the hull of a ship.   This noise disturbs residents who live nearby.   To stop the noise, however, would cause the firm to cease operations and cause others to be unemployed.  The courts must balance these two conflicting interests.







12. Is nuisance simply another name for negligence?  If not, why not?

Answer:

Nuisance differs from negligence in that the nuisance is  generally an on‑going and deliberate act that interferes (sometimes unintentionally) with a person's enjoyment of their property.  Negligence usually involves an unintentional injury or interference with a person or their property, and may have nothing to do with the enjoyment of property.






13.  Does a professional person have any responsibility to persons other than the person who engages the professional's services?

Answer:

Some professional persons such as accountants may have a responsibility to third parties if they could reasonably have expected the third parties to rely on their professional work (such as financial statements, etc.) to make decisions concerning the professional person's client. 

14. Define:  Res Ipsa Loquitur.

Answer:

"The thing speaks for itself" is an legal principle which shifts the burden of proof from the plaintiff to the defendant in a tort action.  If the plaintiff can show that the injury was caused solely by that which was in the exclusive care and control of the defendant, and the plaintiff had no way of knowing how the injury was caused, the burden of proving no negligence is then on the defendant.

15. Why was it necessary for the common law provinces to introduce contributory negligence legislation?

 Answer:

 Contributory negligence legislation was necessary to fairly apportion liability in cases where it was difficult to determine  which party had the last opportunity to avoid the accident or injury.

16. Is  the defence of volenti non fit injuria,  in  effect,  the defence of waiver?

 Answer:

 Voluntary assumption of the risk is similar to waiver in the sense  that a proper  waiver will excuse the defendant from liability,  as will a successful volenti non fit injuria defence claim.

17.  In what way (or ways) does occupiers' liability legislation change the common law liability of occupiers of land towards others?

Answer:
While the legislation varies from province to province, the legislation has generally eliminated the distinction between licensees and invitees and established the higher 'invitee' standard for both classes of persons.  It has also codified the standard of care towards persons entering upon property, in some cases with a specific duty towards small children (see for example, Alberta).

MINI-CASES
1.  X, a trained and licensed plumber, carelessly installed a steam heater in Y's house, and as a result, Y was seriously burned when  a heater pipe exploded.  Z, a qualified medical practitioner who treated Y at the hospital prescribed an improper medication as treatment for the burn which aggravated the injury, and obliged  Y to undergo an expensive skin graft operation to correct the condition.  Discuss the responsibility of X and Z to Y.

Answer:

X was negligent in the installation of the heater, and at law would be liable for the injury to Y when the pipe exploded.  This would include the damages for pain and suffering caused by the burn, and the lost wages, etc. plus the expected cost of medical treatment for the burn had the treatment been properly given.  Z would be liable for the improper treatment, pain and suffering plus the costs associated with the expensive skin graft operation.

    Note that X would not be responsible for any of the damages which resulted from Z's negligence.

2.   At dusk, one evening, X was hauling a load of rock in his truck, and as he traveled along the road, he noticed a large piece of rock fall from the truck onto the traveled portion of the roadway.  X continued on his way without stopping, and Y, who was traveling in his automobile along the same road some time later,  collided with the rock and damaged his automobile.  Discuss the liability of X.

 Answer:

 X's liability would be determined by  comparing his conduct to that of the "reasonable man."  He owed a duty not to injure others  using the road after dark.  If a reasonable man would have foreseen the likelihood of someone else colliding with the rock in the dark and suffer an injury, then a reasonable man would have stopped  and removed the rock from the road.  X's conduct fell short of this, and X may therefore be liable for the injury to Y. Contributory negligence may apply here.

3.  Would your decision in Question 2 be any different:


(1)
If X was unaware that the piece of rock fell from his truck?

 Answer:

 If the truck was loaded and  operated  in  the manner in which  a reasonable  man would load and operate, then probably no liability would rest on X's part. 


(2)
If Y was traveling along the road at a high rate of speed?

 Answer:

 If Y was traveling at a high rate of speed, he would also be negligent and partly at fault for his own injuries.


(3)  If Y noticed the rock in his driving lane and swerved to the other side of the road to avoid the rock, thereby colliding with Z, who was traveling in the opposite direction?

Answer:

Y has a duty not to injure Z.  A reasonable man would probably swerve to the shoulder of the road to avoid the rock.  Y may be liable for Z's injuries by his actions.  X may have some liability as well, however, since he may have contributed to the accident by his negligence.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION
CASE 1
This case represents a useful vehicle for the discussion of foreseeability, duty of care, and "the reasonable person".  Some of the questions that should be asked might include the following:

    To whom was a duty not to injure owed?  Was there a breach of duty?

    Should Sayeeda have foreseen the possibility of someone  tampering with or upsetting her stove when she placed it upon the table in a position where it could be reached by passers‑by?

    Should the youth have foreseen the danger associated with  his act of turning up the heat on the stove?

    Did Sayeeda act as a reasonable man under the circumstances?   What standard should apply?   Is the maintenance of  an open fire under such conditions a situation where strict liability should apply?  Did Sayeeda owe a duty not to injure the youth or the farmer in the next stall?

    Should the farmer have foreseen the consequences of his act when he kicked the burning pot from his stall?   What standard should apply to the farmer who was totally surprised by the event?   On this point it should be noted that where a person is expected to act in totally unexpected circumstances, that the choice of the wrong course of action, even if it results in injury, may not  result in liability for that person.   (See for example:   Hogan  et al. v. McEwan et al.  (1975), 64 D.L.R. (3d) 37).  It should also be noted that in fixing a standard for children (is a 16 year old youth a child?) the courts usually  consider the child's age, alertness, level of intelligence, experience, and general knowledge. (See:  Heisler v. Mooke [1972] 2 O.R. 446.)

CASE 2
This  case  is  based  in part on  the facts in the case  of Floyd  et  al. v. Bowers et al. (1978, 89 D.L.R. (3d) 559; affirmed, (1979) 27 O.R. (2d) 487. Class  discussion of the case  should deal not only with  the question  of liability of the youth Basil (see case #  1 for the standard applied) but also the question of liability of Basil's parents for their failure to instruct him in the safe handling of a potentially dangerous instrument,  and their failure to safely store the weapon and/or its pellets.

    The limits of parental liability should be discussed:  What  would a "reasonable parent" have done under similar circumstances?  Was the accident foreseeable?   Suppose the gun had been locked in  the cabinet, but Basil had found the key and unlocked it.  Would this fact have any effect on parental liability?

    In the case before the courts, the court held that the failure to control access to the gun represented negligence on the part of the parent in view of the fact that the gun was a dangerous weapon.  Both the parents and child were held liable for the injury.

CASE 3
This case involves two different claims for damages against Khalid:


(1)  a claim in negligence for the injuries suffered by the child. 

(2)  a claim by the child's mother for the nervous shock suffered  as a result of Smith's actions.

    Class discussion should be directed in such a way that the two  claims are discussed separately to avoid confusing the two.  This  case provides an opportunity to once again re‑enforce the concepts  of foreseeability, duty of care, and the standard to be applied.   Some of the points that should be raised include:  Should Khalid have foreseen the likelihood of a small child being on the sidewalk?  Was he aware of the existence of small children in the neighbourhood?   Was a backward glance sufficient,  or should  Khalid have continued to watch the road behind to make certain that  the way  remained clear?  Would a "reasonable person" have acted differently?  What obligations (if any)  rest  upon the child?   Upon the parent who allowed the child to play in the street unattended?

    With  respect  to the mother's  claim for damages  for nervous  shock  the question  of foreseeability on  the part  of the driver should again be raised. In the case of King v. Phillips, [1953] 1 All E.R. 617, the test applied was: Did  the driver  owe  a duty of  care  to the child's  mother,  and  could  he reasonably have foreseen the possible damage to her?   In that case,  the court dismissed the plaintiff's claim.   In  a more  recent Canadian case  (Marshall v. Lionel Enterprises Inc.  (1971), 25 D.L.R. (3d) 141) the test for liability was also expressed to be foreseeability  of nervous shock  being caused to the plaintiff.   The development of the law relating to nervous shock is discussed at length in the case.  See also:  Fenn v. City of Peterborough et al. (1976), 14 O.R. (2d) 137.

CASE 4
This case is based  upon the facts set out in the case of Arnold  et al. v. Teno et al.  (1978),  83 D.L.R.  (3d)  609.   The case is a complex one in the sense  that it  involves many actors.   The child was injured by  darting from behind the truck in  front of a passing car.   The negligence of the driver in causing  the  injury  becomes an issue for discussion.  Duty of care, foreseeability, the "reasonable person", etc., should be discussed.  It also raises the question of duty of care to the child, foreseeability of the accident, and the liability of the driver of the ice cream truck (and the driver's employer).  By enticing the child across the street to buy ice cream, does the driver have a responsibility to see  the child safely back across the road?  The duty of a parent to protect the child from injury is also a matter for discussion.   Was the child's mother negligent by allowing the child to cross  the street alone?   Even if the parents were not defendants,  any negligence on their part could reduce the damages which the child might receive.

  The court (on the facts) found the owner and driver of the automobile negligent, and the owner and driver of  the ice cream truck liable as  well. With respect to the latter, the two were held liable for a 50% contribution to the damages awarded for their failure to protect the child from injury once it had crossed the road.

CASE 5
This case  concerns  the liability of an occupier of land  to trespassers, and may also be used to discuss the question of "attractive nuisances".

    The law is  basically clear with  respect to trespassers,  and in general, the occupier  has  only  a  duty  not  to deliberately  trap  or injure  the trespasser.   Discussion of the case  should explore  the limits of this duty, and perhaps also deal with the premises as an "attractive nuisance."  Does the roof  of  the bowling alley,  accessible by  way of  the fence,  constitute an attractive nuisance?   What responsibility does Marie-Claude have to make  the roof inaccessible to a small child?

    In a fact  situation similar to this case,  where a child gained access to the roof by  way of a fire escape,  and later fell and was injured,  the court held  that  the landowner was  not liable for the injuries sustained  by  the child.  See: Sfyras v.Kotsis et al. (1975), 10 O.R. (2d) 27.

CASE 6
This  case  raises the question of liability of a landowner or occupier where the landowner or occupier fails to keep premises open to the public in a state of good  repair.  It also raises  the question of the duty on the individual to keep a proper look‑out for dangers that are open to view, and to avoid them.


A third aspect is the matter of responsibility for maintenance ‑ and warning of the danger. This concerns the duty of the landowner and the adjacent shop‑keeper (who was aware of the uneven sidewalk slab) to allow a danger to exist.

    In class discussion, the type of person entering on the property should be determined (trespasser?  licensee?  invitee?).   The duty of  care  and  the person to whom it is owed should also be established.  The following questions should also be considered:   Is there a duty to warn of the danger?  A duty to repair?  Does the person entering on the property have an obligation to keep a sharp  look‑out  for obvious dangers?   Is  a raised concrete sidewalk slab an obvious danger?   Was the fact that many of the slabs were raised and uneven a clear warning of the danger?  Would a "reasonable man" have foreseen the danger and either repaired the sidewalk or warned the user?

    The onus is  generally on  the landowner or occupier  to warn  persons who enter  on  their  premises of apparent dangers where the person enters on  the premises for the benefit of the landowner or occupier.   In this case there is a duty on  the landowner  to maintain  the sidewalk  in  safe  condition,  and bearing  in mind the length of time which the property remained in a dangerous condition,  the landowner may be negligent for failing to repair,  or at least to warn persons of the danger.  The tenant of the shop, if the plaza was large and  contained  a number of  shops,  would probably  only be liable for injury caused within the confines of his shop, but where access can only be gained to a shop by way of the sidewalk outside the door, a duty exists to ensure a safe entrance  to the premises  for  patrons  of  the shop,  or for an  appropriate warning  to customers of  the danger.   For an example of a similar case  see: Snitzer v. Becker Milk Co. Ltd. et al.  (1977),  15 O.R. (2d)  345,  and  also Fraser v. Ronsten Developments Ltd. (1969), 4 D.L.R. (3d) 475.

CASE 7
This  case  deals with  the responsibility of a professional and a banking institution to a third  party.   The accountant was clearly negligent when he failed to notice that the building was not acquired by the corporation when it bought the business from Alex. The error was discovered when the bank advanced funds,  and the bank acquired additional security to secure its loan to the corporation.   However, did the bank owe a duty to the investor to inform him of the error on the financial statements before  releasing them?   Was the accountant liable to the investor on the negligently prepared statements?   Professional accountants may be liable when they have produced inaccurate financial statements that result in a loss for third parties that they (the accountants) could reasonably have foreseen would be using them to make investment decisions.  Should a "reasonable accountant" have foreseen the use of financial statements in the instant case?   The statements were prepared at Alex's request for the bank, but the accountant should have foreseen the possibility that they might be used by other investors as well, and corrected the errors  contained in them when discovered.  By leaving the misleading statements in the hands of the bank, he should have foreseen the possibility of others using them when they contained a known error. The bank was also negligent in this instance by providing the investor with the misleading financial statements, although it is important to note that the investor in the case requested financial information from the bank, and the financial statements were given as a part of this opinion.  (The facts of the case in the text are not entirely clear on this point, and may give the impression that the bank employee simply delivered up the statements, and said nothing about the corporation's financial position.  The question remains much the same, however: did the bank have a duty to warn  the investor that the information in  the statements was incorrect when it knew the use which the investor intended to make of the information?).  For cases, see: Hedley Byrne & Co. Ltd. v. Heller  &  Partners  Ltd. [1964]  A.C. 465;  Goad  v. Canadian Imperial  Bank  of  Commerce  [1968]  1 O.R. 579.  In the case of Haig v. Bamford [1974] 6 W.W.R. 236;  affirmed [1977] 1 S.C.R. 466, the accountant was held liable for his negligence in the preparation of financial statements which he ought to have foreseen might be used by other investors.

CASE 8
This case raises the issue of duty of care on the part of a ski lodge to protect its guests from injury.  It also raises the issue of volenti non fit injuria, and the use of a waiver.  Discussion of the case might begin with a general examination of the duty of the ski lodge operator towards its guests.  From here, the specific nature of the activities carried on might be considered.  Are these activities hazardous in themselves?  What is the general obligation of the lodge operator towards guests that engage in ski activity?  Would ordinary skiing be a situation where volenti non fit injuria would apply?  Would the waiver signed by the guests protect the operator under normal circumstances?


Once the general liability and duty of the lodge operator are determined, students might be asked to consider the nature of the liability of the operator for the race activity.  Would the entry 

form protect the operator?  Is this another volenti situation covered by the entry form?


Crocker did not read the form when he signed it.  Does this matter?  What responsibility did the lodge employees have to protect Crocker when they discovered that he was in a drunken state?  Did they have a duty to protect him?


In the case upon which this fact situation was based, the court held that the operator had a duty to protect Crocker from injury by preventing him from engaging in the race while intoxicated to the point where he was unable to recognize the risks involved.  The court held the ski lodge operator liable for his injuries as the employees ought to have foreseen the likelihood that Crocker would be injured if he participated while in a drunken state. 

CASE 9
The basic facts of the case were those in an unreported Ontario Court of Appeal decision in which the court held the intoxicated driver 85% responsible and the tavern 15% responsible for the damages suffered by the occupants of the other vehicle.  The liability of the tavern was reduced from a 50% liability determined by the trial judge.


Issues to be raised in this case would include the liability of the tavern, and the extent to which liability should be imposed on it for serving its patrons intoxicants.  Students should note that taverns may attract liability in those instances where they continue to serve alcoholic beverages to obviously inebriated persons who later may be involved in highway traffic accidents.


Students should also discuss the position of the passenger in Kevin's automobile.  Did he voluntarily assume the risk of injury by entering a vehicle driven by a person who was clearly intoxicated?  Could he make this type of decision, given his own drunken state?  Does legislation in the province preclude a gratuitous passenger from recovering damages?  How would provincial 'no fault' insurance (if any) apply?
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CHAPTER COMMENTARY
Chapter 6 introduces the law of contract, and represents the first of a series of chapters concerning one of the most important areas of the common law from the standpoint of business persons. A good grounding in the basic concepts related to the law of contract is therefore essential for all students. 


The chapter traces the historical development of the law, then presents the first of the essential elements of a binding agreement: the intention to create a legal relationship. While this is a relatively simple element for the student to grasp, its importance should not be ignored, and perhaps a few fact situations should be discussed to distinguish situations where the intention is considered present (such as an agreement between strangers in a business setting) from those where it is not (eg: a family agreement of a casual nature). The test applied in these cases is generally that of the reasonable person, and whether such a person would regard the agreement as binding. 


The chapter also introduces the elements of offer and acceptance. Offers should be distinguished from mere invitations to do business, and the distinction between an offer and an advertisement to sell goods should perhaps be pointed out by way of example. A certain amount of drill concerning the rules for both offer and acceptance is often useful to firmly fix the  requirements for each in the minds of the students. A similar effort should be made to highlight the rules for lapse and revocation. These topics are described on pages 104-105 of the text, but it should be emphasized that the acceptance must be unconditional, and communicated to the offeror before lapse or revocation takes place, if the acceptance is to be valid.  The case excerpt on page 107 from Dickinson v. Dodds provides a general discussion of offer, acceptance, and the effect of notice of revocation before acceptance is made.


The Judicial Decisions in Chapter 6 provide a number of useful illustrations of offer and acceptance. The first decision, Pharmaceutical Society of Great Britain v. Boots Cash Chemists (Southern) Ltd. (p.109) distinguishes between an offer and an invitation to do business. In that case the issue concerned the point in time when the contract was made.  The court hearing the case decided that in a self-serve setting it was when the customer reached the check-out counter and placed the goods on the counter that the customer was, in essence, saying: "I offer to purchase these goods from you", and if the shop‑keeper accepted the offer, the contract was then made.


The Carlill v. Carbolic Smoke Ball Co. (p.110) may be contrasted with the Boots Cash Chemists case, as it distinguishes an invitation to do business (the usual nature of an advertisement of goods) with an offer to the public‑at‑large. In the Carlill case, the advertiser, by the wording of the advertisement, was clear in his intention to be bound by the terms of the advertisement, and the court concluded that the advertisement constituted a valid offer to the public which could be accepted by the purchase by the use of the product. The decision in the case is important, not only because it establishes the rule that an advertisement may be an offer if it is intended to be such by its expressed words, but also because it stands for the rule that acceptance need not be communicated if the offeror makes it clear in the offer that acceptance can be made by the performance of an act in accordance with the terms of the offer. If the case problems for discussion are used to illustrate these various concepts, 

Case 1 provides a useful vehicle for the discussion of the rules for offers, acceptance, lapse, and revocation.

CONTRACT CASE PROBLEMS: A SUGGESTED APPROACH
Chapter 6 introduces the law of contract and the first elements of a valid contract. The case problems provide an opportunity to analyze the dealings between the parties in each situation, and to determine if the parties have established an enforceable agreement.


An approach that may be suggested to students for these cases might be to examine the facts of the case, first to determine if the parties intended to create a legal relationship, then to identify the offer (or offers, as the case may be). Once the offer has been identified, the next step should be to look for an unconditional acceptance of the offer. If an acceptance can be found, check the conditions under which it was made to ensure that it was made in accordance with the terms of the offer, and before lapse or revocation occurred. By following this approach, students are less likely to overlook something in the case which would affect the creation of the agreement, or allow one party to avoid it.  In the chapters which follow, additional essential elements will be added to the three elements examined in this chapter. The advantage of this approach to case analysis is that the examination may be expanded in a methodical way to cover each new element as it is added to the "list".

DISCUSSION QUESTIONS
1. “The parties to a contract, if they do things right, create their own rights and duties." Is this a valid observation?

Answer:

Yes. Rights and duties created by a valid contract are enforceable at law by the courts.

2. Why is an intention to create a legal relationship an important element of a valid contract?

Answer:

Intention distinguishes those situations where enforceable rights are created from those where the parties do not intend to be legally bound by their promises.

3. Explain why communication of an offer must take place before an offer may be accepted. Why is this important?

Answer:

Communication must take place first because a party should not be bound by a offer of which he or she is not aware. In addition, a party must be fully aware of the terms of the offer before acceptance may be made.







4. Describe the “rules” for acceptance, and explain why such “rules” are necessary.

Answer:

Acceptance must be unconditional ‑ because it must be in accordance with the terms of the offer.  Acceptance must be communicated in accordance with the terms of the offer because the offeror determines how acceptance should be made. See also rules for time and mode of acceptance in text.

5. Under what circumstances would "silence" be acceptance?

Answer:

Silence may constitute acceptance where there is a pre‑existing agreement between the parties that silence may be acceptance. 






6. Explain the term 'counter-offer' and how it might arise.

Answer:

A counter offer may arise where a party makes a conditional acceptance of an offer.  The 'conditions' attached to the acceptance constitute a new offer.

 

7.  Is an advertisement containing an offer of a reward for a lost pet a valid offer? How does it differ from an advertisement of goods for sale?

Answer:

An advertisement of a reward is treated as a binding offer to the public at large. It is accepted by the performance of an act. An advertisement of goods for sale is usually not considered as an offer because the seller is not expressing an intention to be bound by the advertisement ‑ only inviting offers based upon availability of stock, etc.






8. Describe four instances where an offer might lapse before acceptance.

Answer:


An offer may lapse if:


(1) either party dies before acceptance.


(2) either party becomes bankrupt.


(3) no acceptance within the time period specified in the offer.


(4) no acceptance within a reasonable time, if no time of acceptance specified.

9. Explain the rationale behind the rule that states that an offer by mail invites acceptance by mail, and the acceptance is complete when a properly addressed letter of acceptance is dropped in a post office letter box.

Answer: 

The rationale behind the rule is that the offeree has done everything possible to accept the offer when the letter of acceptance is placed in the hands of the post office ‑ hence that is the time of acceptance.









10. What condition must be met before revocation of an offer is effective?

Answer:

Revocation of an offer is not complete or effective until it has been received by the offeree, or the offeree has been clearly made aware of the revocation.

.

11. Describe the burden placed upon an offeror by the courts where the offeror alleges that indirect notice of revocation was received by the offeree.

Answer:

The offeror must satisfy the court that the reliability of the source of the knowledge was such that a reasonable person would accept the information as definite evidence that the offeror had withdrawn the offer.








12. How does acceptance of a unilateral agreement differ from that of an ordinary agreement?

Answer:

Acceptance of a unilateral agreement is made by the performance of an act specified in the offer itself. No communication of acceptance is necessary.         

MINI-CASE PROBLEMS
1. Potter placed a  “for sale” advertisement in a trade paper.  The ad read:  High Speed Caster 750 for sale, $25 000.”  Yates  and Zabel  both arrive at  the shop, and wish to acquire the machine.  Yates is first to meet Potter, and says:  "I accept your offer. Here is my $25 000 cheque.  "Zabel then states:   Here is a $26 000 cheque.  I will take your caster."  Must Potter sell the caster to Yates?

Answer:

If an advertisement is considered to be an invitation to do business (to invite offers) then Potter 

is free to accept which ever offer he pleases.





2.  D offered to sell his automobile to E for $5 000 cash. E responded to D's offer by saying: "I will buy your automobile for $5 000. I will pay you $2 500 now, and $2 500 in one week's time." Have D and E formed a binding agreement?

Answer:

No. E has qualified his acceptance by stating the terms of payment. E has made a counter‑offer which D may accept or reject.







3.
The president of A Co. wrote a letter to B Co. offering to sell B Co. a large quantity of steel at a specific price.  B Co. did not respond to the letter, but A Co. sent a "sample load" of one tonne that B Co. used in its manufacturing process.  A month later, A Co. sent the quantity of steel specified in its letter along with an invoice at the price specified.  Is B Co. bound to accept and pay for the steel?

Answer:

The 'sample load' sent by A Co. may be treated as a gratuitous delivery, perhaps for testing purposes, etc. as this may be a custom of the trade.  Unless customs of the trade dictate otherwise, A Co. cannot argue silence as acceptance, unless it can establish that the use of the steel in its manufacturing process constitutes an act of acceptance.  See text pp. 103-104 for a discussion of this topic.

COMMENTS RE: CASE PROBLEMS FOR DISCUSSION
CASE 1
This case is a useful fact situation for the discussion of offer, acceptance, lapse, counter‑offer, and revocation. An approach that may be taken would be to deal with the case in a sequential fashion, asking in turn the questions: Is there an offer? Identify it. Was the offer accepted?  If not, did it lapse? Did it constitute a counter‑offer? etc. An analysis of the facts on this basis should determine that Percy's offer of September lOth was not accepted, and instead, Tamiko made a counter‑offer to sell the cottage for $298 000 by letter on September l5th. Percy's inquiry of September 22nd should be identified as an inquiry, and Tamiko's comment as an affirmation of the offer at $298 000. The question of whether the offer lapsed on September 22nd should be explored.


Percy wrote the letter of acceptance on September 23rd and sent it by post. Before the letter was received, however, Tamiko accepted an offer from Johnson. The date was September 27th.


From the facts, the offer and acceptance of September 27th would constitute a contract between the parties, but the acceptance sent by Percy on September 23rd must also be considered. According to the decision in Henthorn v. Fraser, [1892] 2 Ch. 27 (see also Sibtac Corporation Ltd. v. Soo (1978), 18 O.R. (2d) 395) an offer of this nature would probably contemplate acceptance by mail, and the acceptance would be complete when the letter of acceptance was placed in the mail. Assuming that the affirmation of the offer by Tamiko on September 22nd did not lapse on that date, on the basis of the above cases, Percy would have accepted the offer on September 23rd, and a contract was formed at that time (see: Adams v. Lindsell (1818), 1 B. and Ald. 250; 106 E.R. 250).

CASE 2
This case requires identification of the offer, and its acceptance, as well as the nature of the offer. Did the parties establish a contract to buy/sell 5000 or 4000 bags? Was there actual acceptance by Daigle, or merely an "agreement' to wait until the next week, when McKay could make a firm commitment?


In the negotiations, Daigle's offer to purchase was not accepted by McKay, but McKay may have made a counter‑offer to sell 4000 bags. If this should be the case, Daigle's approval could be interpreted as acceptance of the offer to sell 4000 bags, and an agreement to wait until the next week with respect to the remaining 1000 bags. If a contract can be established, McKay would be obliged to deliver the 4000 bags. As to the remaining 1000 bags, if the agreement could be interpreted to mean that McKay would sell the additional 1000 bags if the crop was sufficient, then McKay might also be obliged to deliver up the additional amount (see H. R. and S. Sainsbury Ltd. v. Street, [1972] 1 W.L.R. 834). The extension of the agreement in this fashion may, however, be difficult unless the facts could be so interpreted.

CASE 3
In this case, the question of lapse of an offer must be considered. Armstrong's offer was made on May 2nd, and no acceptance was made until May 22nd. As a general rule, a written offer will normally lapse after a reasonable time, and it is necessary to determine if a reasonable time had elapsed, before the acceptance took place. Where non‑perishable goods are sold, a reasonable time is not usually short (hours, or a few days) but a longer period of time, depending on the volatility of the price, etc. If mica should be normally subject to wide fluctuation in price, then nineteen or twenty days may be too long a period of time, and the offer could have lapsed before the acceptance date. See Shatford v. B.C. Wine Growers Ltd., [1927] 2 D.L.R. 759.

CASE 4
This case involves the effect of a long‑standing practice on the contractual rights of the parties. Does the practice established by the parties over the years constitute a standing offer which requires withdrawal by the offeror in order to be terminated? The conduct of the parties in the case would obviously be important. The facts may be considered to raise two separate areas for discussion: (1) the "standing offer," and (2) the conduct of the Plant Manager and Company President, when they discovered that the apples had been delivered. If the delivery constituted an offer to sell on the implied condition that if the Company did not wish to accept the goods they should return them promptly ‑ did the action of placing the apples in a position where they would deteriorate expose the Company to liability for the loss? Did the delay in reaching Ely extinguish the Company's right to reject the goods? These matters should be discussed in class.


The past practice of the parties (for some twenty years) may have created a situation where the courts might infer a standing offer, and an obligation on the Company to revoke the offer before acceptance by Ely, or in the alternative, an obligation on the Company to promptly return the goods before they deteriorated. Should a standing offer be determined, then a failure to revoke the offer before acceptance would mean that the Company was bound by a contract when delivery was made by Ely. If the offer is treated as a conditional offer, the Company would be obliged to promptly return the goods. (see for example, Wheeler v. Klaholt (1901), 59 N.E. Rep. 756). 


As to the price, the Company would only be obliged to pay a reasonable price for the goods, that is, an amount equal to the usual price for that type of apple on the market at the time.

CASE 5
This case raises the issues related to acceptance of an offer, and the application of rules concerning acceptance and revocation.  Students should note that Laurel Bush made an offer by mail to purchase a book.  The nature of this offer might be examined by asking the question.  Was this an offer that required acceptance by an act?  Was the letter of acceptance by the Company a valid acceptance of the offer?  Was the acceptance complete when the letter was mailed?


Laurel's letter of revocation would only be effective when received by the Company, and was received by it on February 23rd.  The Company, aware of the revocation, completed its part of the 'contract' on February 25th.  Students may be asked if the revocation was effective on February 23rd.


Under the terms of Laurel's offer, acceptance was to be made by sending her the book by return mail.  The offer did not require acknowledgement, but rather, the performance of an act.  The Company's letter of acceptance, therefore, would probably not be effective acceptance when mailed, but only effective when received.  The mailing of the book after receipt of the letter of revocation would probably not be effective acceptance of the offer.

CASE 6 
The facts of this case concern the timing of offers and their acceptance.  Students should identify the September 10th offer by Golden Lake and the response by East Country as what might be considered a counter-offer (or perhaps an inquiry and offer to purchase property 'A').  In any event, the response of September 22nd probably revived the original offer of September 10th, which East Country could then accept or reject.  The letter, however, may have kept open the offer to purchase property 'A'.  The September 10th offer was again confirmed as 'open' on September 30th by the President's response.  East Country accepted the offer on October 9th (applying the rule that an offer of mail invites acceptance of mail, etc.) even though it was not received until October 11th.  If this reasoning was followed by a court, Golden Lake would be bound in contract to sell both properties 'A' and 'B' to East Country when it 'sold' property 'B' on October 10th to another buyer.
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CHAPTER COMMENTARY
Chapter 7 adds a new element to the requirements introduced in the previous chapter, and one which is sometimes difficult for students to fully understand. Because consideration represents the "something" that the promisor receives for his or her promise, examples are often useful methods of explaining the concept. For example, the following statements might be put forward: "I will sell you my car for 

$3 000." What is the consideration that an offeror would receive in return for such a promise? From whom would it come? Similar questions may be asked in connection with an offer of this nature: "I will give you two dollars if you will deliver this parcel to the post office for me."


Promises for which consideration is received, and gratuitous promises should be distinguished, and in addition, the effect of a seal on the requirement of consideration should be discussed. As well, the question of adequacy of consideration and the question of its legality should be explored.


The importance of the seal as consideration as it relates to a tender is noted on page 116.  The nature of a tender, and the effect of a tender made under seal should be discussed in class. As to the former, the courts have held that a tender is an offer, and constitutes an irrevocable promise to hold the offer open for a period of time if made under seal. If no seal is present, a tender would probably be subject to revocation at any time before acceptance.  See text p. 116. 


As the text indicates, whether a contract is under seal or not, the courts will not go into the adequacy of the consideration in a contract, as long as it contains some valuable consideration in the eyes of the law. Apart from situations where a party has made a mistake in stating the amount of consideration, (see the text example on p.116) the courts are not concerned about adequacy or whether proper value is received for a promise. The important thing is whether consideration is present. In the analysis of any contract case, the existence of consideration is essential, unless it falls within one of the exceptions, or the agreement is made under seal.


An area where confusion sometimes arises is where a contract is not performed by a party who has a duty to perform. In this instance, if the terms of the agreement should be altered, it is necessary to ask the question:  What consideration does the party receive in return for the promise to compensate a party to carry out an obligation which the party has a duty to perform? If the answer is "nothing", then the promise is merely gratuitous. In the United States, the courts have sometimes held a gratuitous promise to be binding (see footnote 4, p. 117) but as a general rule, the common law courts in the United Kingdom, Canada, and the United States will not enforce such a promise. This is so because past consideration is not treated as good consideration for a present promise.


The application of the doctrine of consideration to the debtor‑creditor relationship raises a problem where a gratuitous promise is made to reduce a debt is examined on pages 118-119.  The text also provides a number of illustrations of the "exceptions" which the courts have established to limit the application of the rule. The fact that many provinces have dealt with this situation through legislation should be emphasized (eg: the Western provinces, Ontario) as students frequently overlook this change. (See text p. 119).


Included in the chapter is a discussion of quantum meruit and promissory estoppel which may require class time to review. Both of these concepts are frequently a source of difficulty for some students, although quantum meruit normally should not be difficult to understand. For promissory estoppel, a discussion of the quotation from the judicial decision of Lord Denning on page 120 of the text might provide a useful springboard to expand upon the topic.


Students should be aware that where a person by words or conduct has led another to believe that a certain state of affairs exists, and the person so informed acts upon the representations to his or her detriment, the person making the statements cannot later repudiate them, even though no consideration was given for the promise contained therein. It should be noted, however, that as a general rule promissory estoppel does not constitute a cause of action, but only a defence.


The case of Foakes v. Beer (p. 122) in the Judicial Decisions discusses the use of the seal, and the ordinary contract where a seal is not present. In that case, the debtor attempted to enforce an agreement not under seal whereby he would make payment of a judgement debt if the creditor did not take further legal action against him. No consideration was given for the promise, and it is important to note that the debtor had a legal obligation to pay the judgement. The case therefore, deals with the question of the creditor's right to later claim interest on the debt, notwithstanding that the agreement was silent on the matter, but which contained the promise not to take any proceedings on the judgement. Because no consideration could be shown, the creditor was entitled to claim for the interest owing.

DISCUSSION QUESTIONS
1. Explain the nature of  “consideration” as it applies to a contract.

Answer:

Consideration is something which a person receives in return for a promise.

2. Must consideration always be present to render a promise enforceable?

Answer:

Generally yes, the major exception being a contract or promise made under seal, where a person endorses a bill of exchange without receiving consideration, or in certain cases where a promise of a donation to a charity is made.






3.  Does a contract under seal require consideration? If not why not?

Answer:

A contract under seal does not require consideration for historical reasons. The act of sealing the agreement was indicative of the person's intention to be bound by the promise made after giving the matter considerable thought. This type of contract derives its validity from its form rather than from the presence of consideration.







4. Consideration may be "present" or "future". How do these forms of consideration differ?

Answer:

Present consideration would involve an immediate act (giving a person goods in return for a promise of payment). Future consideration would involve something given in the future, for example, the promise of delivery of goods at a later date in return for a promise of payment).

5. A creditor's promise to accept a lesser sum as payment in full for a larger debt is considered gratuitous at common law. Why is this so?

Answer:

The promise is considered to be gratuitous at common law because the promisor receives nothing in return for the promise. There is no consideration given for the promise to forego the balance owing. See question 6 for exceptions.






6. How have the common law courts in some cases permitted a debtor to enforce a creditor's gratuitous promise to reduce a debt?

Answer:

Three exceptions to the common law rule concerning gratuitous reduction of a debt: 

(1) payment before due date, (2) payment of the debt by someone other than the debtor, and 

      (3) payment in kind (e.g.: giving of a chattel as payment.



7. In what way does the Mercantile Law Amendment legislation in some provinces alter the common law rules for gratuitous reduction of debt?

Answer:

Mercantile Law Amendment laws state that where a person accepts a lesser sun in full settlement of a debt, the creditor cannot later claim the balance.



8. What conditions must be established to put forward a claim of quantum meruit?

Answer:

A person who claims payment, quantum meruit, must establish that a request was made for the services, and the service was performed without the price for the service established in advance.

9. In what way does agreement on the price for services made after the services have been performed affect the right of the person who performed the service to claim quantum meruit?

Answer:

An agreement as to price after the services have been performed would be binding upon the parties and would fix the price of the services.





10. Explain promissory estoppel.  What are its uses in a contract setting?

Answer:

Promissory estoppel may arise where a person states a material statement of fact as being true, and another relies upon the statement to his or her detriment. If the person making the untrue statement brings a claim against the other party, the truth of the statement cannot be denied, and may be raised as a defence to the claim of the party who made the statement.



MINI-CASE PROBLEMS
1. X offered to deliver a parcel for Y to a downtown shop, as he would pass the shop on his way to work. Y agreed, and gave X the parcel. The next day, Y told X he would give him $5 for delivering the parcel. X accepted Y's offer, but later, Y refused to pay the $5. What are X's rights?

Answer:

X made a gratuitous offer to deliver the parcel for Y. The promise was fully performed by X. Y made a gratuitous promise to X to pay $5 because there was no consideration for the promise. X cannot sue Y because he cannot show present or future consideration for Y's promise of the $5.  

2.  A, a wealthy widow, was approached by a women's group for a money donation that the group intended to use to construct a women's centre in the community.  A offered an amount that would cover 25% of the cost of the proposed building.

If the group commenced construction based upon A's promise, could A later refuse to pay?

Answer:

If the women's group could satisfy a court that it undertook the construction on the strength of A's pledge, the group might succeed if it took legal action to enforce A's promise.  A promise of a donation of 25% of the construction cost may not be sufficiently large enough (as a percentage) to support this argument, however, since the group would be obliged to collect most of the cost (75%) from others.  See judicial decision Governors' of Dalhousie College v. Boutilier at pp. 122-123 and text p. 114.

COMMENTS RE: CASE PROBLEMS FOR DISCUSSION
CASE 1
This case was prepared to reflect the facts of the case of Bojtar v.Parker (1979), 240.R. (2d) 694; affirmed (1980) 26 0.R. (2d) 705. The case may be discussed from the point of view of the promise being a gratuitous promise to make a gift of the property to Laryssa, or from the point of view of it being the gratuitous reduction of a debt. The key issue in the case is the determination of the consideration for the promise to give Laryssa the property, either in terms of the overall promise, or the reduction of the mortgage. Students in each case should attempt to find consideration for the promise. For example, did Laryssa's payment of the installments on the two prior mortgages constitute consideration sufficient to make Able's promise binding? Had he not done so, Able would have been obliged to make the mortgage payments himself. Could the payment made by Laryssa of the prior mortgages be considered rent for the use of the premises? What effect would this have on the enforceability of the promise?


The case also raises the question of estoppel. Since Laryssa moved into the premises on the strength of Able's promise, and paid the prior mortgages, should Able be later permitted to act in a manner contrary to his promise? The issue of Laryssa's reliance on Able's promise should be discussed.


In the Bojtar case, the court held that sufficient consideration was given by the 'donee' in the form of payment of the prior mortgages, etc., and the donor was bound by his promise to release the property to him. On appeal, the court indicated that the donor was estopped from enforcing the mortgage.

CASE 2
The facts of this case illustrate a potential promissory estoppel situation, where Dhafir relied on the statement of fact by Hansen, and in doing so, acted to his detriment. The question raised by the case, however, is whether the statement which Hansen made concerning the limb of the tree would be sufficient to enable Dhafir to raise promissory estoppel as a defence when he proceeded to cut down the entire tree, and not just the diseased limb. One argument might be that Hansen's implied threat of legal action (if the tree should cause damage to his cottage), might justify Dhafir's actions.


Some general questions which could be put forward for discussion might run as follows: Since neither party knew for certain where the property line was, did Dhafir have an obligation to make this determination before cutting down the entire tree? What was the effect (if any) of Hansen's inaction after the tree was cut down? Should he have objected immediately? Could Dhafir rely on Hansen's statement when he knew that Hansen was unaware of the exact location of the lot line, and hence the ownership of the tree?


A helpful case might be the following: Shupe and DeSutter v. Rural Municipality of Langenburg, [1920] 3 W.W.R. 706. 

CASE 3
This case deals with the question of quantum meruit. Students should identify the request for services on Bisram's part, and Brown's compliance with the request by his attendance at Bisram's residence and being prepared to fix the plumbing. The fact that Bisram received nothing in the agreement should also be discussed, but Brown's loss (in terms of his travel time) should be noted, along with Bisram's obligation to compensate him for his lost time. A question that should also be raised is: Does $45 represent a reasonable price for Brown's services?  Bisram would only be obligated to compensate Brown in terms of a reasonable price for the time lost in travel to his home. See De Bernardy v. Harding (1853), 8 Ex. 823; 155 E.R. 1586 for a discussion of similar issues.

CASE 4
Case 4 concerns quantum meruit/quantum valebant claim for the value of the custom made dress.  Marie Day requested the basic dress with changes which the retailer proceeded to add to the basic design.  Since no price was discussed, the retailer was entitled to a “reasonable price” for the services rendered.  If the difference in price between the $1 200 basic design and the “additions” is the “going price” charged by retailers for this type of work, the retailer would probably be successful in claiming the $2 368 price.  Students should consider the statement of the salesperson that the dress would probably cost “around $2 000.” Does this fix the price?  Probably not, since it is not a specific sum, and perhaps close enough to the final price to be considered only an estimate.  The quote, however, might be considered by the court in the determination of a reasonable price if $2 368. is slightly higher than the price charged by competitors in the area.

CASE 5
Case 5 illustrates a situation where a charitable organization acted to its detriment on the strength of a gratuitous promise of payment. However, the nature of the promise should be discussed. How important is the proviso (attached to the promise) of the words "if the club can raise a further $1 750"? Does the failure on the part of the club to do so release the promisor from his obligation? Can it be assumed that the intent was that the club raise one‑half of the balance required for the wheel‑chair, and the actual amount was unimportant, since the essence of the promise of the member was to match the donations? Text material on p. 108 outlining the Sargent v. Nicholson case, and the Governors of Dalhousie College v. Boutilier in the Judicial Decisions should be examined by the students in dealing with these issues.


Since the club proceeded with the purchase only when it honestly believed that it had complied with the member's offer, the court might very well find that the club, by raising one‑half of the balance of the funds for the wheel‑chair, had provided sufficient consideration for the promised donation. See also the case of Y.M.C.A. v. Rankin (1916), 27 D.L.R. 417.

CASE 6
The case raises a number of contract issues as well as the tort of negligence. Some contract points to note are: the "release" to exempt the tour operator from any breach of contract, etc.? Did the tour operator negligently perform the contract? Was the tour operator in breach of the contract by providing an inadequate life jacket to Jack? If it was a term of the agreement to provide a life jacket could the tour operator argue that he had done so? Could Jill argue no consideration for the signing of the waiver? What would be the response of the tour company to the argument?


The facts of the case are essentially those found in Delaney v. Cascade River Holidays Ltd. et al. (1983) 44 B.C.L.R. 24, where the court found that the consideration for the waiver was the company allowing the deceased to continue on the trip. The release as a result was valid and enforceable.

CASE 7
The case raises the issue of estoppel.  Students may be asked to decide if the bank had caused Speedy to act to its detriment by waiting 3 years to notify it of the loss.  The questions here might be:  Was the Bank aware of the obligation to advise the insurer of any potential claim that might be made for Speedy's negligence?  Did Speedy have an obligation to notify the insurer in any event? The statement in the Bank letter that it would notify Speedy at a later date of its progress in its search for the letter could probably be relied upon by Speedy as an estoppel to the claim 3 year's later.  Since Speedy heard nothing more from the Bank after its receipt of the letter, Speedy might reasonably assume that the documents had been found, and on the strength of this, did not inform the insurer.  By failing to notify Speedy of the loss for 3 years might prevent the Bank from recovering its loss from Speedy (and the insurer).
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CHAPTER COMMENTARY
Chapter 8 introduces the elements of capacity and legality. As the text indicates, not everyone who enters into an agreement may be bound by it, as the law attempts to protect some individuals, such as minors, who lack experience in business matters, and whose inexperience might therefore be taken advantage of by others. Care should be taken, however, to emphasize that the protection granted to such persons is not absolute, but rather, balanced by the need for those individuals to contract for necessaries such as food, clothing, and shelter. To do otherwise would work a hardship on the very group that the law attempts to protect. The balance of the common law is a key point to discuss in class. 


The ratification of contracts made during minority should be noted, and also the implications of the right of repudiation of contracts made by minors where the goods used or acquired by the minor are damaged. The rental car situation is an example which might be used to illustrate the latter, where the rental agency may not sue a minor in tort to get around the fact the minor is not liable under the contract for damage to the goods. This is also illustrated by the case quote from Noble's Ltd. v. Bellefleur (p.130). In that case, the seller attempted to hold the minor liable for damage to the automobile by way of a tort action, but failed, since it was damaged by the minor while using it as contemplated under the terms of the contract. The judge held that tort law could not be used against a minor to enforce a matter which was a part of the repudiated contract. Case 4 of the discussion cases would also be a suitable case problem for discussion of this point.  The Judicial Decision, Gregson v. Law and Barry (p.145) illustrates a situation where an infant sold property at market value after representing that she was of full age and had capacity to contract, then later attempted to recover the property. In that case, the judge found that while she could not be made liable on the contract under ordinary circumstances, because she had committed a fraudulent act in the course of the contract, the court would not later allow her to acquire back the property which she had sold. While the court acknowledged the right of an infant or minor to avoid a contract, the court also made it clear that it would not provide such relief to an infant that was, in effect, asking the court to assist her in the fraud.


While minors are the largest and most important group to consider with respect to capacity, enemy aliens, insane and drunken persons, undischarged bankrupts, labour unions, and corporations may also be subject to limitations on their capacity in particular circumstances.


To the elements of intention, offer and acceptance, capacity, and consideration, Chapter 8 also introduces the additional requirement of legality. The chapter deals first with the question of enforceability, then examines the requirement of legality under both statute law and common law.  Students are occasionally surprised at the number of different types of agreements that they believed were lawful, when in fact the law renders them unenforceable. In particular, the unenforceability of an agreement between a dishonest employee and an employer (p. 135) which involves the employee's promise to return the stolen goods in  exchange for the employer's promise not to press criminal charges, appears to be difficult for many to comprehend.  So too, are contracts where an unreasonable restriction on the employee is contained in a contract of employment.   


For contracts in restraint of trade between businesses, a  brief examination of chapter 24

(p. 417 et seq.) might be useful if additional information on restrictive trade practices or examples are desired.    


The case quotes in the chapter, in particular the quote on p. 136 provide good examples of the judicial view of legality  and the effects of illegality on an agreement.  In the case quote on p. 140, the judge explains the conflicting public policies and freedoms which are touched by the element of legality.   
The Judicial Decisions also provide a number of examples of the extent of the law.  In the J. G. Collins case (pp. 145-147), the test from the classic case of Herbert Morris v. Saxelby is adopted, and applied (see p. 147).     


The J. G. Collins case differs from the case of Herbert Morris Ltd. v. Saxelby in that it represented a mix of the sale of a business with an employment contract.  Since it did not fit neatly into either of the two categories, the judge in that case was obliged to establish some sort of protection for the plaintiff who was able to justify the non‑competition clause, and the need to enforce it.  In the decision (on page 147) the judge decided that the two contracting parties were experienced and competent businessmen, with approximately equal bargaining power, which distinguished them from the ordinary employer and employee. Further, the covenant was reasonable and necessary, and therefore, in the circumstances, enforceable against the defendant.     


The third case deals with a restrictive covenant as it applies to medical practitioners, and how public policy is considered.  Examined in this light, the judge reached the conclusion that the restriction was reasonable, and therefore enforceable (adequate health care in the area) reasonable time of 2 years, (geographic area small).  

DISCUSSION QUESTIONS

1. Explain the reasoning behind the common law rules that limit the capacity of certain persons to bind themselves in contract.

Answer:

Public policy dictates that certain persons, due to their inexperience (or immaturity) or their inability to appreciate the nature of their acts should be protected, and are thereby not held to their contracts except where it is in their interests to be bound.




2. Why do the courts make certain exceptions to the general rule concerning the capacity of infants to bind themselves in contract?

Answer:

The exceptions to the general rule concerning minors are related to contracts where the subject matter is essential or necessary for the minor. If persons could not enforce contracts for "necessaries" (food, shelter, clothing etc.) no credit would be extended for these, and as a consequence, would work a hardship on the minor.








3. If an adult entered into a contract with an infant without realizing that he was dealing with an infant, would the adult be in a position to enforce the agreement? Would your answer to this question apply under all circumstances?

Answer:
Regardless of the impression which the adult had, an executory contract for non‑necessaries would generally be voidable by the infant at the infant's option. If the contract was for "necessaries" it would be enforceable by the adult person.






4. How do the courts generally view a contract for the payment of tuition fees between a minor and an educational institution? Does this differ from the common law that relates to a contract for apprenticeship for a minor? 

Answer:

Contracts for education (i.e.: tuition) would probably be enforceable against a minor as being a contract of benefit for the minor.  The courts generally consider educational contracts as being the same as any apprenticeship agreement in terms of benefit to the minor.



5. Where a minor or infant is engaged in business, how are the courts likely to view business contracts entered into by the minor?

Answer:

A minor engaged in business is engaged in "non‑necessary" activity, and consequently, the agreement between the infant proprietor and another would likely be voidable at the infant's option.

6. Under what conditions or circumstances would an "agency of necessity" arise?

Answer:

A minor may pledge the credit of his or her parents for necessaries of life, although parents are not otherwise liable at common law for debts incurred by their children.



7. How does the capacity to contract of a minor differ from the limitations on the capacity to contract of an insane or drunken person?

Answer:

Infant contracts and those negotiated by insane or drunken persons differ in the sense that an insane or drunken person will normally be bound by all contracts unless they can show that: (1) they were drunk or insane at the time, (2) the other contracting party was aware of this, and (3) the contract was repudiated promptly on returning to a sane or sober state. 




8. What are the limits on the powers of a "special act" corporation to bind itself in contract?

Answer:

The powers of a "special act" corporation are limited to those given to it by the special act. Any contract which falls outside the corporation's powers would be unenforceable and a nullity.


9. How does the law limit the capacity of a bankrupt person to enter into a binding contract?

Answer:

A bankrupt person may not enter into contracts (except for necessaries) until discharged. The bankrupt must reveal that he or she is an undischarged bankrupt before entering into any contract which involves more than $500.

10.  Distinguish between "illegal" and "void" with respect to contract law.

Answer:     

An illegal contract is a contract for an unlawful purpose.   A void contract is a contract which in unenforceable, but not necessarily illegal.




11.  What is the basis upon which the requirement of legality of a contract is determined?      

Answer:     

Legality is based  upon public  policy.   A legal contract does not offend public policy; an illegal one does.








12.   Explain the risk assumed by an unlicensed tradesperson when entering into a contract  to perform  a service  that  may  only be  performed  by  a person possessing a license.      

Answer:     

An  unlicensed  trades person  cannot enforce a contract  entered into  to perform "licensed"  work.  In effect, the unlicensed person cannot take action on the contract to obtain payment for the services rendered.






13.  Identify the three major classes of contracts considered to be in restraint of trade.      

Answer:      


3 classes of contracts in restraint of trade:     

(1)
agreements contrary to the Competition Act.   

(2)
contracts  between  vendors and  purchasers of  businesses where the vendor's future actions are restricted unduly.    

(3)
employment contracts where  the employee's future employment right is unduly restricted.

14.   Explain  the rationale  behind the passage of  the Competition Act.      

Answer:     

The Competition Act was designed to protect competition by restricting practices which interfered with open competition.






15.  Under what circumstances would a restrictive covenant in the contract for the sale of a business be enforceable?   Why is  this so, when contracts in restraint of trade are contrary to public policy?      

Answer:     

A restrictive covenant may be enforced where the restriction  is reasonable in terms of geographic area and time.  The reasoning behind this is that the purchaser is buying the vendor's goodwill,  and the purchaser should be given time to create a relationship with the vendor's clientele without interference by the vendor,  otherwise the vendor would be taking unfair advantage of the purchaser.







16.   Why are courts reluctant to enforce restrictive covenants in contracts of employment?  Under what circumstances would such a covenant be enforceable?      

Answer:     

A restrictive covenant could prevent a person from earning a living if it was enforceable under all circumstances.  Hence, the limitation on its applicability.

17.   Indicate the purpose of a devotion to business clause in a contract of employment, and explain the conditions under which this type of clause would be enforceable.      

Answer:     

A devotion to business clause is sometimes used to ensure that an employee devotes the required time to the employer's business, and to prevent an employee from engaging in other activities which might be in competition with the employer's business.  Such  clauses are usually enforceable because an employer is normally entitled to the time and energy of the employee as long as it does not unnecessarily affect the employee's personal freedom.

18.  Discuss the application of public policy or the "public  interest" to contracts of employment containing a covenant that would limit the ability of an employee to compete with the employer in a given area for a period of time.      

Answer:     

Public policy dictates that the freedom of the employee to work and earn a living  should  only be  fettered  where  it  can be  demonstrated  that  the employer's  business would suffer serious damage  if  the restriction  was not enforced.   Consequently,  a restriction  under  those circumstances  would be enforceable  if  it  can  be demonstrated that  both the time and  area  were reasonable for protection of the employer.


 

19.   An employee is caught stealing money from her employer, confesses to the theft,  and  agrees  to repay the money  taken. The employer,  in  response, promises not to report  the incident to the police.   Discuss  the validity or enforceability of the employer's promise.      


Answer:     


The theft of money is a criminal offence.  The agreement not to report the crime by  the employer and  the employee would be unenforceable since its purpose would be to interfere with the system of justice.






  

MINI-CASE PROBLEMS
1.  X, age 17, purchased a bicycle on credit for the purpose of transportation to and from her place of employment. She made no payments on the bicycle, and the seller brought an action against her for the debt.  Discuss the issues raised in this case, and render a decision.

Answer:

X is a minor, and must establish that the bicycle is a non‑necessary item in order to avoid the contract. If the seller can establish that the bicycle was a necessary, the contract would be enforceable. If the infant is successful, she would be obliged to return the bicycle, but would not be responsible for any wear and tear due to its use.




2.   A and  B  agree  to  carry on  a business  in  partnership  as  hardware merchants.   A and B agree that if either party wishes to end the partnership, he must not carry on  a similar business within  80 km. for a period of  10 years.   A leaves the business a year later,  and sets up a competing hardware business across the street from their old shop,  which B continues to operate. Advise B and A.      

Answer:     

A could probably set up the competing business with impunity because the restrictive covenant is unreasonable and therefore  unenforceable.  The business probably draws customers from a much smaller radius, probably no more than a few miles if in a city, and a 80 km. radius is excessive.  10 years is probably too long a time  period in view of the nature of the business (frequent customer purchases, etc.).






3.   X and Y are marathon runners.   X challenges Y to a 42 km. race and offers to pay Y  $100 if Y  should win the race.   Y wins the race,  and X refuses to pay the $100.  Can Y successfully sue X for the money?      

Answer:     

The "bet"  between X  and Y  represents a wagering  contract  and would be unenforceable as contrary to public policy.  However, if the $100 represents a prize to the winner, it might be argued that the agreement was not a wager but a prize for the effort of the successful participant.  







 

COMMENTS RE: CASE PROBLEMS FOR DISCUSSION
CASE 1
This case deals with a number of different issues concerning the capacity of a minor, the nature of "necessary" goods, the effect of repudiation by the minor, and the law related to recovery of goods in the hands of a minor.


Alice clearly entered into a contract during her minority, but the binding effect of the agreement is dependent upon the nature of the goods purchased. Is a set of silver flatware a necessary item for a seventeen year old? If she is living at home, perhaps not. However, if she is living apart from her parents, in her own apartment, would the flatware possibly be a necessary item, considering her "status"?


If the goods are not necessaries, the contract is voidable, but her ability to recover any monies paid will depend to a considerable degree on her ability to restore the seller to his former position. (see: Bo‑Lassen v. Josiassen, [1973] 4 W.W.R. 317; Sturgeon v. Starr (1911), 17 W.L.R. 402). On the basis of these cases, the seller should be able to recover the goods through his legal action, but Alice may not be able to recover all of her payments, due to the fact that she lost some of the silverware.

CASE 2
Sharp in this case, is subject to the statutory duties related to his position as imposed by the Bankruptcy Act. As an undischarged bankrupt, Sharp has a duty to disclose that she is undischarged if the amount of the credit extended exceeds $500. The reasons for the purchase are material in this case, as it is the purchase of goods on credit for the $600 which places Sharp in violation of the Bankruptcy and Insolvency Act. R.S.C. 1985 c.B-3 (as amended by S.C.  See:  Allard v. The King, [1949] 3 D.L.R. 232.


The position of the farmer under the contract, however, is different. Sharp would be liable for the goods purchased for her own use as necessaries. Sharp may also be liable for the value of the goods acquired for resale, since they were acquired fraudulently when she concealed from the farmer the fact that she was an undischarged bankrupt.

CASE 3
This case raises the questions of misrepresentation of age, repudiation, minority, and the damage to goods which may not be necessaries.


The first question to consider should deal with the nature of the goods: Is a motorcycle a "necessary"? If so, Tuma is clearly bound by the contract, and his repudiation would entitle the lessor to bring an action for damage to the goods if they were damaged due to Tuma' negligence. However, if a motorcycle is not a necessary item, then the position of the parties may be quite different. Even though Tuma misrepresented his age, if the contract is voidable at his option, he will not be bound by it if he chooses to repudiate the agreement. His only obligation on repudiation would appear to be the obligation to return the wrecked motorcycle. Cross‑Moto‑Cycle would not likely succeed if it framed its action for damages in tort rather than contract, since Tuma was using the machine at the time in the manner contemplated by the contract, and the courts will not usually permit enforcement of the contract, where the contract is voidable at the option of the minor. See; Noble's Limited v. Bellefleur (1963), 37 D.L.R. (2d) 519; Dickson Bros. Garage v. U. Drive Ltd. v. Woo Wai Jing (1957), 11 D.L.R. (2d) 477.

CASE 4
Assuming that 18 is the age of majority in the province, in the case of a partnership, a 17 year old infant partner may bind the partnership in contract.   However, the partnership agreement itself may be voidable at the option of the infant.  The purchase of the truck should be first considered.  The contract to purchase was made by John in the partnership name.  The partnership is thus bound by the contract.  Linda's purchase of the motor-bike is a different type of contract.  Linda’s purchased it in her own name, and it would appear that she alone had a contract with the seller, even though she informed the seller it would be used part of the time by L & J Parcel Delivery.  Would this latter fact make the partnership liable?  Perhaps not, because Linda indicated that it would be for personal use as well.  This would oblige the seller to probably show that the motor-bike was a necessary for her to travel back and forth to her work - something which might be difficult since she is in business, and the motor-bike was also used for that purpose.


Since partners have unlimited liability (a point not covered until Chapter 16 on Partnership) John is liable to the seller of the truck, and the seller would probably be successful in his claim.  If John and Linda successfully argue that the motor-bike was a non-necessary purchase by Linda (and not the partnership) John would avoid liability on the contract, and Linda would be able to successfully repudiate it, her only obligation being to return the machine to the seller.

CASE 5 

The contract  for the construction of a building in itself is not illegal, but the failure of  the building to conform  with  the municipal building code suggests the questions:   Is the contract illegal because it violates a local building  code?   What  is  the significance  of  the fact  that  neither  the architect nor the building contractor were aware of the law?   Is ignorance of the law an excuse in the case of the architect?  The contractor?  The property owner?   What  are  the ramifications of  illegality in  this  case?   If the contract is illegal,  and the contract unenforceable, the property owner would acquire a building perhaps at  no  cost  to him.   Would this  then be "unjust enrichment"?  Are not all parties expected to be aware of the law?  As a general rule,  if a contract cannot be performed without violating a law, the contract will be considered void,  regardless of whether the parties were aware of the law or not.  According to One Hundred Simcoe Street Ltd.  v. Frank Burger Contractors Ltd.  (1968), 66 D.L.R. (2d) 602, a case with similar facts to the case here,  the fact  that the design incorporated an error which violated the law,  and which was unknowingly made by the architect,  would not necessarily render the entire contract  illegal,  and therefore unenforceable. The cost of changing  the building to comply with the building code,  however, would fall on the negligent party or parties.   The property owner,  therefore would likely be bound by the contract,  but would be entitled to compensation for the negligence in  an amount which would be required to bring the building in conformity with the building code.   The liability of the contractor  would depend  upon  whether  the nature  of  the design  error  was  one  which  the contractor would likely be aware.   
CASE 6     

This case is based upon the case of Sherk v. Horwitz, [1972] 2 O.R. 451, an excerpt from the same being reproduced on page 142 of the text.  The case illustrates a very common form of restrictive covenant found in employment contracts.  The first question to be decided is whether the "10 k.m., 

5 year" limitation is "reasonable".     


The nature of the protection required by the employer should be examined in this light, and the issue of public policy should be raised.  What effect (if any) would the fact that the medical profession itself supports a policy of universal access to medical care have on the public policy considerations in the case?   (See case p. 142-143).  What attempt would the courts make to balance the need for protection from competition for the employer with the "right" of the public to medical care?  Would it have any effect on the public policy aspect if the employer had hired a replacement  for Harvey immediately after he resigned?  Would this have been  adequate protection for the public? An essential part of the plaintiff's case clearly must be to satisfy the court that the public would be protected if the covenant was enforced.  In the Sherk v. Horwitz case, this was not done, and the plaintiff was unsuccessful.   

CASE 7 

The facts of this case raise the question of the use of confidential information by  an employee after he leaves the employ  of his employer.  The nature of the information must, however, be considered:  that which is truly confidential may not be used by the employee to the prejudice of the employer. The onus rests on  the employer to prove that the disclosed information was confidential, and was first disclosed to the employee as such.   (see:  Consolidated Textiles Ltd. v. Central Dynamics Ltd. et al. (1974), 18 C.P.R. (2d) 1).  Students should be encouraged to identify the confidential information.     


The restrictive covenant with respect to employment should  also be examined.  Since the covenant contains only a restriction "not to work for a competitor" is it too wide?   Would the courts likely strike it down since it contains no time limit?   What obligation rests on the plaintiff in the enforcement of the covenant?     


The dwell tachometer, from the facts of the case, would appear  to be a relatively standard electronic device, and one which would unlikely contain anything of a confidential nature such as a "trade secret," or use a secret production process in its manufacture.  The identity of the customer in this case, however, might be confidential if the "contact" for the purchase had been made only between the two companies.  While the restrictive covenant on employment might not be enforceable, the action for the breach of confidentiality might be successful.

CASE 8
The issue in this case concerns the legality of the electrician to perform work if the electrician must be licensed to do so. From the facts of the case, the electrician is employed by the public utilities commission. The question is silent on the need for a licence from the municipality to perform installation work. If a license is required, the contract concerning his labour is unenforceable by him, and he may only collect for the materials, and that amount can be determined by the court. If a licence is not required, then the issue is whether the contract was for the entire amount of labour plus materials. Students may be left to decide this question, based upon the facts of the case.

CASE 9
This case illustrates the problem facing the court when there are equally compelling reasons put forward by each party to the dispute.  In this instance the employer would be seriously affected if the employee was permitted to reveal the 'secrets' she had developed for the employer to the new employer.  The employee, on the other hand would be restricted in her employment, and career if she was denied the opportunity to work for the new employer.  Students should identify and discuss these issues on the basis of facts set out in the case.  Given the critical knowledge that Mala possessed, the court might agree with the employer in this instance, and prevent Mala from working at any research at the new employer related to her previous research.


The case upon which this text problem is based is a U.S. Federal Court unreported decision in which a preliminary injunction was granted to the plaintiff to prevent the employee from working in a similar position for the new employer pending the outcome of the trial.  The case will probably be reported at some later date.  International Business Machines Corp. v. Seagate Technologies Inc. and Bonyhard U.S. Fed. Court unreported 1992.
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CHAPTER COMMENTARY  

Chapters 6 through 8 inclusive are concerned with the various elements which must be present to establish a binding agreement at common law.  To some extent these have been altered by statute.  For example, in the area of legality and capacity, statute law has imposed a number of restrictions, but apart from these alterations, the requirements are essentially those established by the courts.  In addition to these basic elements, it is necessary to examine two additional requirements that affect only certain types of contracts.     


Formal contracts, which require a seal, derive their validity from the form which they take, and they must of course, also be in writing to be enforceable.  The Statute of Frauds and the Sale of Goods Act, however, have expanded the writing requirement to cover a number of different kinds of contracts which were not formal agreements in the past.      


The Statute of Frauds, in particular, is unusual in its  application with regard to writing, as it does not render the contract void, but merely unenforceable by the courts.  This point should be emphasized in class discussion.  So, too, should the methods employed by the court to overcome the hardships that the statute has produced.   Some emphasis should be placed upon the doctrine of part performance, and the exceptions to the parol evidence rule under the Requirements for the Written Memorandum (pp. 158-159).  



Because the courts have established certain exceptions to the statute, these should be carefully reviewed.   Among these are  the rules for part performance of a contract concerning land, and the exception for contracts which may be performed by either party in less than one year. 


The guarantee, in particular, is a special type of agreement, because it involves three persons:  the creditor, the debtor, and the guarantor.  To have a guarantee situation, a debtor‑creditor  relationship must exist, or be created.   This in turn, will be supported by the guarantee, thus creating a secondary relationship between the creditor and the guarantor.  The guarantor, however, does not have primary liability for payment of the debt.  The debtor is primarily liable for the payment.   Where the guarantor becomes  liable is when default occurs on the part of the principal debtor.  This is explained in Case excerpt from:   Western Dominion Investment Co. Ltd. v. MacMillan (p. 155).  In the case, the judge explains the nature of the liability of the debtor and the guarantor, and sets out the conditions under which the guarantor may be absolved from liability.  It is important to note as well that payment of the debt by the guarantor does not release the debtor from all obligation on the debt.  When the 

guarantor has paid the debt, the guarantor is entitled to a transfer of the security, and the claim for payment from the creditor.  The guarantor then becomes entitled to claim payment from the debtor.      The Gallan et al. v. Allstate Grain Co. Ltd. Judicial Decision provides an illustration of the parol evidence rule,  and how a court views its application in a specific contract setting.  The case might be used to discuss this particular rule and the various fact situations where it might arise. (See case 

pp. 162-164.


The Manulife Bank of Canada v. Conlin et al. decision illustrates the position of a guarantor of a mortgage debt and the importance of including the guarantor in any changes to the debt repayment or security underlying a debt.  In the case, the parties failed to obtain the consent of the guarantor, and when default later occurred on the mortgage, the court held that the guarantor was released from liability because no consent t the changes had been given by the guarantor.

DISCUSSION QUESTIONS    

1.  Explain the effect of the Statute of Frauds on the law of contract.        
Answer:      

The statute imposes a requirement of writing on  certain  informal contracts.

2.  What are the legal implications of failing to comply with the requirements of writing under the Statute of Frauds?        
Answer:      

The failure  to comply  with  the writing requirements of  the Statute  of Frauds renders the contract unenforceable in a court of law.





3.  Distinguish a guarantee from an indemnity.  How does the Statute of Frauds affect these two relationships?        
Answer:      

In an indemnity the third party becomes  a principal debtor. A guarantee creates  a  contingent   liability  for  the  debt   on   the  part   of   the guarantor:  Only if  the principal debtor defaults  does the guarantor  become liable.   The Statute of Frauds requires the guarantee  to be in writing to be enforceable.

4.  Why  is  the requirement of writing justified in  the case  of a contract which cannot be performed in less than one year?

Answer:      

The requirement is reasonable because memories fade over  time, and if written, the terms are permanently recorded for the parties to read.





5.   What exceptions to the Statute of  Frauds have the courts established for contracts which do not require immediate performance?        
Answer:      

For long‑term  contracts  the courts have stated that  if either party can fully perform the contract in less than one year, the contract need not be in writing to be enforceable. 

6.   Describe the minimum  requirements for  a written  memorandum  under  the Statute of Frauds.        
Answer:      

To meet the requirement of writing, the agreement need not be formal, but it must: 


(1) 
identify the parties,  


(2) 
contain the terms of the agreement, and be signed by the 



party to be charged.






7.  Explain the doctrine of part performance and the rationale behind the establishment of the doctrine as a means of avoiding the Statute of Frauds.        
Answer:      

The doctrine of part performance may be used to avoid the Statute of Frauds in a verbal contract concerning land if a party can establish that the verbal contract is otherwise valid, and evidence is available to establish it, that there was a reliance on the agreement by the party attempting to enforce the agreement, the party would suffer a loss if the agreement was unenforceable, and that the statute would constitute a fraud on the party if it  was not enforceable.  The injured party must also show that the acts of part performance relate, and could relate only to the agreement in question.
    

8.   How does the parol evidence rule affect evidence related to a contract in writing?        
Answer:      

The parol evidence rule limits evidence pertaining to a written contract to evidence which explains the terms of the agreement.  Evidence may not be admissible if it would have the effect of adding to, changing, or contradicting the terms of the agreement.


9.   Explain the effect of a collateral agreement and the doctrine of implied term on a written agreement subject to the parol evidence rule.        
Answer:      

Collateral agreement is an exception to the parol evidence rule.   If a separate agreement (with separate consideration) can be established the collateral agreement may alter the terms of the original agreement.       


The doctrine of implied term states that the courts will  recognize certain terms as being a part of the agreement even if they are not included, if the terms are those that by custom or practice the parties normally include, and the terms were omitted due to an oversight.  

10.   Explain the rationale behind the general common law rule  which states that an agreement in writing may be terminated by a subsequent verbal agreement.  Is this always the case, or is it subject to exception?        
Answer:      

The rationale behind this rule is that the new agreement has as its subject matter the existing agreement which the parties  intend to alter or terminate.   An exception to this rule would be an agreement under seal which would require a subsequent agreement under seal to alter it.   

MINI-CASE PROBLEMS
1.  X enters into a verbal agreement with Y to purchase Y's farm for $150 000. X pays Y a deposit of $1 000. cash.  What are X's rights, if Y later refuses to go through with the agreement? 

Answer:  X may not enforce the agreement as it concerns land, and must be in writing to be enforceable.  X  would be entitled  to a return of his deposit. 


2.  How would your answer to the problem in question 1 differ if X refused to perform the agreement?   

Answer:      

If  X  refused to perform,  he would not  be entitled  to a return of  his deposit, because it was money properly paid under the contract which continues to exist.   X  cannot treat the contract  as at an end  because  Y  is  not in default.




 

3.   A offers to buy B's sail boat for $10 000, provided that he can obtain a loan of $5 000 from his banker.  A and B put the agreement in writing, but the agreement does not mention the loan.  If A cannot borrow the $5 000, can B sue A for failing to comply with the agreement of purchase?        
Answer:      

A may be able to argue the loan was a condition precedent to  the agreement.  Since he could not obtain the loan, the agreement is ineffective.




COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION
CASE 1  

The parol evidence rule and its application is central to the discussion of this case, consequently, its effect on the contract should be highlighted. One of the exceptions to the rule is the argument that a collateral agreement exists, but to be successful, Calder would be obliged to satisfy the requirements for a separate contract concerning the T.V. set. The fact that he paid a $200 deposit instead of $100 could be raised by Calder in this regard. Was the additional $100 to be applied to the purchase price of the trailer, or was it payment in full for the T.V. set?  In this  light, should Reid's telephone call be considered as repudiation of  the agreement to sell the T.V. set?       


If the Sale of Goods Act is applied, the contract for the sale of the T.V. set should be in writing, but the fact that the $100 was paid (Calder's argument) would bring the contract within the exception, and make the verbal agreement binding.  For discussion purposes the case may be used to examine and review  a number  of  previously treated  concepts,  for example,  executory  contracts, consideration, and revocation, etc.  From the evidence of the extra $100 payment, Calder might be successful with his argument that a collateral agreement to purchase the T.V. set exists. It might also be possible to establish that the agreement to purchase the T.V. set was a subsequent agreement and outside  the parol  evidence rule.  If he cannot, the parol evidence rule will restrict him to the terms of the written agreement.   For a discussion of the law related to collateral agreements see:  Hawrish v. Bank of Montreal  (1969), 2 D.L.R. (3d) 60.     
CASE 2  

The guarantee of the mortgage by Simple was in writing (although the question does not specifically indicate that it was), and accordingly would comply with the requirements of the Statute of Frauds.  The issue raised in the case, however, is whether the corporation, by changing the terms of the original security (extension of term, and a higher interest rate) without Simple's consent released him from his guarantee.


Since Simple was unaware of the changes, he would be in a position to argue that he was discharged from any liability as a result of the corporation's action, and would probably be successful.  See:  Manulife Bank of Canada v. Conlin et al. Judicial Decision pp. 164-166.

CASE 3  

Contracts concerning interests in land are caught by the Statute  of Frauds, and this point should be identified by the students  as relevant to this case in class discussion.  If the contract would normally be unenforceable because it is not in written form, the doctrine of part performance should be examined as a means of  avoiding the statute.  The requirements for part performance,  however, should be determined in the course of the discussion.   The four criteria are set out on pp. 150-151.  Would the enforcement of the statute perpetrate a fraud on the buyer?   Were the acts of part performance ones which would refer to the agreement alleged and to no other?  Obviously, the payment of $500 cash in itself would not be adequate as part performance.   Would the removal of the fence, the plowing of fields, or the cutting of the trees be adequate?  Possibly they would represent the acts of an owner of property, and support  the existence of a contract.  All four criteria however, must be satisfied in order for Clement to succeed  in his enforcement of his rights by way of the doctrine of part  performance. See:   Haskett v. O'Neil, [1939] 4 D.L.R. 598;  Deglman v. Guaranty Trust Co. of Canada and Constantineau, [1954]  3  D.L.R. 785.  The Haskett case has a particular application  here, where the acts of part performance such as working the land,  etc., were considered by the court to be sufficient to enable the purchaser to enforce the contract.    

CASE 4  

A guarantee must be in writing to be enforceable, and consideration must be present if the creditor  expects to enforce the guarantee.  The Statute of Frauds is met if the guarantee is in writing and signed (assuming it meets the requirements for the written memorandum).  The question might be asked:  Why did the owner of the transport company wish to have this guarantee under seal? The answer would be that a guarantee under seal would not require him to prove consideration was given in return for the guarantee.   Note, however, that the owner of the transport company affixed  the seals himself.   His act would clearly not make the promises of the mine owners promises under seal unless they had authorized  the secretary to instruct him to affix the seals.  He would,  therefore, be obliged to prove consideration in order  to enforce the guarantees unless this was the case.  For an example of such a case see:  Bank of Nova Scotia v. Spear (1973)  6 N.B.R. (2d) 377. See  also:  New Brunswick v. Olsen (1984) 57 N.B.R. (2d) 321, where the court stated that unless there is a clear intention in the wording of the document  to indicate the agreement is under seal, the court will not make it so.  A similar fact situation may be found in  Petro Canada Exploration Inv. v. Tormac Transport Ltd., Torgerson and McConnell (1983) 4 W.W.R. 205, where the court dismissed an action brought on the personal guarantee.

CASE 5
Students should recognize that the subject matter of the arrangement between Karl and Wilbur was the purchase of land and a long-term contract concerning payment.  The impact of the Statute of Frauds on the arrangement should be examined.


If the transaction is examined from a 'land' perspective Wilbur might argue that the doctrine of part performance would allow him to enforce the agreement, given his act of making mortgage payments, but this would probably be a weak argument given the fact that Karl was still in possession of the land.  Karl's executor, while aware of the agreement might characterize the mortgage payments as simply payments made on the debt owed by Wilbur to Karl for tractor repairs.  He might also argue that the transaction was caught by the statute as it could not be fully performed within the period of 1 year.  Wilbur's response might be that Karl could fully perform his part in less than 1 year by giving up possession.  The payment aspect, however, would continue to exist as an obligation on Wilbur's part.


In the unreported case upon which these facts were based, the Court held that the transaction was caught by the Statute of Frauds as Wilbur's acts of part performance were insufficient to bring his case under the doctrine of part performance exception. 
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CHAPTER COMMENTARY  

The failure to create an enforceable contract may arise when the parties have formed an untrue view of the agreement which they have made.     


The different forms of mistake should be examined, and its effect on the contractual rights of the parties.  The implications of void and voidable contracts as a result of mistake should also be reviewed.  


For example, the mistake of law and mistake of fact should be distinguished, and the limitations of non est factum should be explained.  The Marvco Color Research Limited v. Harris (p. 171) establishes the limitations on this type of defence.  It is important to note and stress the limitations, as the courts have said basically that any carelessness on the part of the party claiming non est factum will result in rejection of the defence.


With respect to unilateral and mutual mistake (pp.172-173 of the text) the remedy of rectification should be noted, and particularly its limitations. It may not be used to revise an established agreement, but only to correct obvious typographical  errors, or to save the agreement by correcting terms which through error or oversight were omitted or wrongly inserted.  The example on pp. 166 illustrates the type of error which rectification may be used to correct.     


The case of McMaster University v. Wilchar Construction Ltd.  (p. 172) illustrates the different forms which mistake might  take, and the effect of each.  While it is a lengthy excerpt from the case, it does outline judicial thinking on what is often a difficult concept to grasp, and provides a careful review of each form of mistake.  In particular, mutual and unilateral mistake are discussed in some detail (See pp. 172- 173).     


Misrepresentation, in its two forms which render a contract  voidable, should also be noted.  In particular, the fact that   fraudulent misrepresentation gives rise to a tort action (deceit)  as well, should be emphasized.  The Siametis v. Trojan Horse   Judicial Decision (pp. 181-183) might be used as a example of fraudulent misrepresentation as it illustrates judicial thinking on the issue.     


The case excerpt from Charpentier v. Slauenwhite (p. 176)  contains the classic statement on the proof of fraudulent  misrepresentation as stated by Lord Herschell in the famous case of Derry v. Peek.     


The brief paragraph from Re Gabriel and Hamilton Tiger Cat Football Club Ltd. (p. 177) illustrates the circumstances surrounding a contractual arrangement which required full disclosure  because it  was considered by  the court to be one requiring "utmost good faith".  The case comment sets out the kinds of contracts uberrimae fidei.


The first Judicial Decision, Siametis et al. v. Trojan Horse (Burlington) Inc. et al. (pp. 181-183) concerns a sale of a business where the financial information presented to substantiate  the sales, etc. of the business were altered by the seller to indicate a higher profit than the business actually produced.  The purchaser bought the business, but did not discover the fraud until quite some time later.  The judge hearing the action concluded that the seller had acted fraudulently, then proceeded to examine the law as it relates to the measure of damages to be awarded.  The difficulty was due to the fact that the purchaser had expended a substantial amount of his own money to improve the property, and  therefore, rescission as a remedy would not be adequate.  The  damages awarded by the judge for the tort deceit were substantial as a result, (See the final paragraph of the judgement).     


The second Judicial Decision, Vukomanovic v. Cook Bros. Transport Ltd. and Mayflower Transit Co. Ltd. provides an example of mistake in the terms of a written agreement and a failure to inform the other party of the errors. The conclusion reached by the judge was that if a party is aware of errors in an agreement and fails to have them corrected at the time, the party can't later object if the other party performs the agreement according to its terms.


Undue influence and duress, while less common grounds for rendering a contract voidable, should be reviewed, and some  attention given to the conditions under which the rights arise.  In this regard, the need for prompt action on the part of the party subject to the influence or duress to avoid the contract once free of the influence should be underscored.   


The third Judicial Decision, 473759 Alberta Ltd. v. Heidelberg Canada Graphic Equipment Ltd. (p. 184) provides an example of negligent misrepresentation in the sale of goods.  The judge in his decision discusses false statements in the context of negotiations and their effect on the contract, as well as the rights of the injured party.

DISCUSSION QUESTIONS

1.  In what way or ways would mistake in its legal context differ from what one would ordinarily consider to be mistake?     


Answer:

Mistake at law refers to a situation where the parties have entered into an agreement in such a way that it does not express their true intentions.  It does not mean a simple "oversight".

2.  How does unilateral mistake differ from mutual mistake?   


Answer:

Unilateral mistake arises where only one party is mistaken  as to the agreement.  Mutual mistake occurs where both parties are mistaken as to the agreement or its subject matter.

3.  What effect does mistake, if established, have on an agreement which the parties have made?       

Answer:  

Mistake renders the agreement voidable or void depending upon the nature of the mistake (e.g.:  mistake as to the existence of the subject matter would render the agreement void.  Mistake as to the identity of the party may render the agreement voidable when the error is discovered).

4.  Explain the difference between mistake and misrepresentation.

Answer:  

Mistake is a failure of the parties to make an agreement that expresses their true intentions.  Misrepresentation is a statement of a material fact by one party which induces the other party to enter into the agreement.








5.  Distinguish innocent misrepresentation from fraudulent misrepresentation.

Answer: 

Innocent misrepresentation is a statement of a material fact which the person who makes the statement believes to be true, and which is later discovered to be false. Fraudulent misrepresentation is a statement of a material fact which the person knows is false (or made recklessly) and which is made with the intention to deceive.   In both cases the other party must be induced to enter into the agreement on the basis of the statement.        





6.  What obligation rests upon a person who made an innocent misrepresentation when he or she discovers the error?       

Answer:      

A person  who made  an innocent  misrepresentation,  upon discovering  the error, must advise the other party to the contract of the error, otherwise the misrepresentation becomes fraudulent.











7.  Why do the courts consider non‑disclosure to be misrepresentation under certain circumstances?  Identify the circumstances where this rule would apply.       

Answer:

Non‑disclosure applies to the narrow range of contracts called contracts of utmost good faith.  With each of these, there is a duty to disclose all material facts.  (e.g.:  insurance, partnership, etc.).











8.   Explain  the rationale  behind the rule  that  a person  who applies for insurance from  an  insurer must disclose  all  material facts  concerning the subject matter of the insurance.  

Answer:      

The insurer, in order to assess the risk and set a premium  (or decide whether to take on the insurance) must have all relevant information in order to make the decision.  Only the prospective insured has that information, and hence, must disclose it.

9.   The presumption of undue influence applies to contracts made  by individuals in specific types of relationships.  Why is this so?       

Answer:      

The relationships are generally those where the weaker party is generally dependent upon the dominant party due to the special relationship (e.g.:  doctor‑patient, etc.).

10.   What obligation rests on  the "dominant party"  in a contract  where the presumption of  undue influence  applies,  if the other party  alleges  undue influence?       
Answer:      

The obligation is  to show that no  undue influence  existed, and that the contract was "fair" to the weaker party.   








11.  How does undue influence differ from duress?       

Answer:      

Undue influence involves persuasive means of influencing a person to enter into a contract.  Duress involves violence or the threat of violence to force the person to enter into the contract.

12.   Identify the situations where duress as a legal means for avoiding a contract may be raised.
Answer:      

Duress may be raised as a legal defence if a person enters into a contract as a result  of threatened violence (or  actual  violence)  to the person  or a member of his/her family or a close relative.









MINI-CASE PROBLEMS
1.   A and B entered into a verbal agreement whereby A would sell his automobile to B for $6 500.  B drew up a written agreement (which A and B signed) that set out the price as being $6 000.  A failed to notice the change at the time of signing the agreement. What advice would you give A?     
Answer:      

A may be bound by the written agreement, as the courts assume that a person reads the agreement and intends to be bound by it.  The court would have no way of knowing if it was an error in the price unless A could present evidence to support the verbal  agreement and satisfy the court that the "O" instead of a "5" in the price was a typographical error.  If A could satisfy the court that it was simply a typographical error, A may be entitled to rectification to bring the written agreement into conformity with this verbal agreement.






2.  How would you answer differ in Question 1 if A was illiterate, and B read aloud the contract to him, stating the price to be $6 500, instead of the $6 000. price set out in the written agreement?
Answer:      

A might be able to avoid the agreement on the basis of  fraudulent misrepresentation if A could establish that B's statements were made with the intention of deceiving A.  Note,  however, that A cannot claim non est factum because the nature of the document was not misrepresented to him.









 

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1
This case concerns a mistake as to the subject matter of the contract. The purchaser was clearly thinking about the copy of the book that was in excellent condition, and the seller, the copy in poor shape.     


Questions that might be raised are:  Did MacPherson's statement constitute innocent misrepresentation?  From the evidence, when MacPherson explained that the book he had for sale was "not in top shape", should Holt not have been aware that it  was the volume in poor shape that was offered for sale?  Does the case represent an example of mistake as to the subject matter?  What kind of mistake might it be?   


From the facts, there was no attempt on the part of  MacPherson to deliberately mislead Holt.  The parties were clearly thinking about different books, and the discussion simply fitted the impression that each had formed with regard to the subject matter of the contract.  A possible outcome of the case might be to treat the case as one of mistake, and as such, Holt would be entitled to a return of his payment, and MacPherson would receive back his book.  For a case example, see:  Cancilla v. Orr (1914), 16 D.L.R. 115.

CASE 2
This case raises a problem similar to the problem in Case 1, where the parties failed to agree upon the same thing.  In a sense, it  hinges  on the classification of the grand piano.   Is it a piece of furniture as well as a musical instrument?  What would it be considered in the case, where most other household goods were sold regardless of classification?  What is the effect of the execution of the document by Mrs. Lyndstrom?  Is this a case of mutual mistake?   Where the evidence is conflicting, how would the court likely decide?     


In the case of Industrial Tanning Co.  Ltd. v. Reliable Leather Sportswear Ltd., [1953] 4 D.L.R. 522, the court stated that in the face of contradictory evidence, the proper method to take is the "reasonable man" approach, where all of the evidence is considered, and not simply the conflicting evidence of the two principal witnesses.   If this test is applied, a number of different factors may be considered, such as the value of the grand piano vis‑a`‑vis the rest of the furniture.  If the grand piano in itself is worth several thousand dollars, then a "reasonable man" would not expect it to be included as a part of the furniture.   On the other hand, if its value is very low, say, a few hundred dollars, then the reverse might be true on this point.  

CASE 3
A number of issues are raised in this case.   The first to explore is the nature of the statement by Corgi that the dog had already won a prize at a local dog show.   Did the statement constitute misrepresentation?   Fraudulent misrepresentation?   To establish fraudulent  misrepresentation the untrue statement of fact must be made knowingly and with the intention of deceiving the other party, or it must be made recklessly, without regard to its truth or otherwise.   Would Corgi's statement fall into this category?  Probably not, but perhaps it did contain an element of deception since the dog show was not of the type that Reynolds would be expected to contemplate.     


A second  point to note is the expression of opinion by Corgi that the dog in question had the greatest potential.   As a general rule, the statement of an opinion  carries little weight except when given by an acknowledged expert. Would Corgi be considered an "expert"?   Would his opinion be considered along with the statement of fact  as a part of a deception?   Does the fact that the dog won a first prize in its class vindicate  Corgi? It  should certainly support his opinion as to the dog's potential.   
A third issue raised in the case concerns the actions of Reynolds after he discovered the nature of the dog's initial prize ribbon.  He continued to keep the dog and  entered it in  another dog show.   Would this act constitute confirmation of the contract notwithstanding the misrepresentation (if any)? See:  Campbell v. Fleming et al. (1834), 1 A.D. & E. 40, 110 E.R. 1122 for an example of a case where a person induced to purchase an article as a result of misrepresentation, continued to deal with the article only to find that his subsequent dealings with the article precluded him  from obtaining his money back.

CASE 4
This case is based upon the facts of McCarthy v. Godin Mining & Exploration Ltd. (1978) 20 N.B.R. (2d) 676; affirmed (1979) 34 N.B.R. (2d) 96. (C.A.).  The parties here believed that silica was a mineral that could be granted by the Crown for mining purposes, and the owner of the land could not object to the mining.


The parties were in error, and the owner did own the rights to the mineral.  The court in reviewing the issues held that the agreement should be rescinded because the agreement was founded upon a mutual mistake.

CASE 5
This case is based upon the facts of Northern  Construction  Company Ltd. v. Gloge Heating & Plumbing Ltd.  [1984] 3 W.W.R. 63 where the court found the defendant liable for reasonable damages that the general contractor had suffered as a result of the breach of contract by the defendant.  In arriving at this conclusion the judge observed that an invitation to tender is essentially a request for an option, leaving it open to the subcontractor to set a price, which if accepted, would constitute a binding contract.  The points to note in Case 5 would hinge in part on acceptance of the bid.  Was the "bid" by the subcontractor binding?  Could  he  withdraw it?  Did the general contractor have any constructive notice of the subcontractor's mistake? Would this render the contract voidable?  In the Northern Construction case the judge held that the bid was an irrevocable option which the subcontractor was bound to perform if called upon to do so by the general contractor.  The judge found no constructive notice of the error because so many  variables affect price, and noted that the 12% difference was not sufficient to render the error obvious. 

CASE 6
The most important issue in this case is the matter of misrepresentation by the seller.   Was the statement that the "horse had a cold" a statement of fact, or simply an expression of opinion?   The vendor's veterinarian was an "expert" in the sense that he was a professional person.  A second question might  be:  Was Able entitled to rely on this opinion?  Could he hold the vendor responsible for the statement?  How would it affect his right to avoid the contract?     


The purchaser assumed all risks after the sale.   Would this preclude a claim for a disease contracted by the horse before the sale?   Would this be grounds for avoiding the contract?  Even if neither party was aware?     The case is based upon the facts of  Gallant et al. v. Hobbs (1982) 37 O.R. (2d) 1, where the judge  concluded that neither the defendant nor the plaintiff had considered the possibility of the horse having  rabies,  but if they had, the loss would lie on the defendant.   The plaintiff recovered his purchase price.    

CASE 7
This case raises the issues of Mistake/non est factum, and undue influence.  One approach to the case might be to examine each of these issues in turn.


If mistake as to the nature of the document is suggested, the problems which must be met to successfully claim non est factum should be assessed.  Was the elderly woman aware of what she was signing?  Did she have a legal obligation to ask how the paper she was signing would "protect her"?  Did her failure to enquire constitute carelessness?  The 86 year old woman had no apparent infirmity, and her failure to enquire as to the nature of the document would probably be considered carelessness, consequently, her claim of non est factum would probably fail.


Undue influence might be raised in view of the relationship between the parties (parent/child).  In this instance there would be a presumption which the daughter would be obliged to rebut. The question might be raised:  Was the mother so dominated by her daughter that her actions were not her own?  Should the daughter have urged her mother to obtain independent legal advice to avoid such a claim?


The facts of the case are those of an unreported Nova Scotia case:  MacDonald v. Creelman Nova Scotia Supreme Court, May 1988.  In that case the court rejected the claim of non est factum because the claim was only available where there was no carelessness and a mistake as to the nature of the document.  The court found that the plaintiff was aware of the fact that she was signing a deed.  The claim of undue influence also failed, because the court found that the mother had signed the deed of her own free will.

CASE 8
This case raises the issue of mistake as to the terms of the agreement.  The proposed contract included a clause to the effect that the successful bidder would be "responsible for the removal of standing trees and brush, and final site preparation".  The proposal also required bidders to inform themselves of all work to be done.  Could the contractor in examining the site assume that the downed trees would be removed as a part of the preliminary site preparation - since the advertisement referred to "removal of standing trees and brush"?  Does this removal form a part of the "final site preparation"?  How should "preliminary site preparation" (the responsibility of the power corporation) be interpreted?  Would it be reasonable to assume that the cut trees and brush would be removed?  Was there a duty to enquire about these elements of the contract?


In the case upon which this case problem was based, the court held that the terms of the proposed contract were clear, and the successful bidder had an obligation to examine the site and verify the work to be done before entering a bid. 

CASE 9
Students should carefully examine the facts of this case before attempting to consider the legal aspects.  Students should note that the transaction involved not only the purchase of shares from Andrew and Beatty, but included a lease of the premises from Andrew.  The transaction also included a warranty by Andrew and Beatty that the purchaser would be able to collect $350 000 in accounts receivable within 60 days.  The purchaser was unable to collect $125 000 of these accounts in the end.  Efficient Management as a result, could look to Andrew and Beatty on their warranty that the accounts receivable were collectable and should have been a set-off from the $350 000 balance owing to Andrew and Beatty.  Efficient Management would, therefore, claim payment made under a mistake of fact.  


Efficient Management could also argue that it was entitled to deduct the amount from rent payments owed to Andrew, as Andrew and Beatty jointly warranted the accounts receivable.


The facts of Case 9 are essentially those of Ferrum Inc. v. Three Dees Management Ltd. et al. (1992) 7 O.R. (3d) 660.  In that case the court held that the purchasers were entitled to recover the money under mistake of fact or set-off the $125 000 from the rental payments owed to Andrew as an equitable set-off.
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CHAPTER COMMENTARY  

The extent of contractual rights deals essentially with the concept of privity of contract and how a third party may perform or acquire  rights under the contract.  The basic rule for performance of a contract by the parties should be emphasized before branching out into the different ways that a third party might be introduced to the contract.  In this fashion, the privity of contract rule might  be highlighted, as well as the methods used to circumvent the effects of the rule (such as formal contracts, and the doctrine of constructive trust).  One approach might be to examine the various  statutes which provide exceptions to the privity of contract rule,  (such as the Insurance Act) and then some examples of common law exceptions, such as the exception set out in the Shanklin Pier Ltd.  case on p. 190.  The various methods for the assignment of contractual rights might next be considered, beginning with novation, and then on to equitable and statutory assignments.  With respect to the latter type of assignment, a review of the requirements for a statutory assignment (pp.193-194) and in particular,  the requirement of notice would probably be a useful exercise.   


Students sometimes have difficulty understanding how a third  party may obtain rights under a contract.  Instructors might  explain that these are generally acquired by assignment, or by a second contract which relates to the initial contract.  Novation, for example, is such a method.  By novation, the contracting  parties agree with the third party that the third party may replace  one of the original parties to the contract.  The essential elements of novation are explained in the case excerpt from Re  Abernethy‑Lougheed Logging Co. (p. 191) where the judge identified the three requirements, then added that the agreement  by which the novation is established need not be by a formal agreement, but one which may be inferred from an exchange of  letters, etc. or even from the conduct of the parties.  The important point to note is that the intention of the parties to create a novation must be shown from either the writing of the parties, or their actions.     


Students should be informed that novation is not necessary in order that a third party might perform a contract.  In many cases,  the actual performance of a contract is done by a person other than the contracting party, but the difference here is that the original contracting party remains liable for the performance if it is done improperly.  Performance of a contract of this type is called  vicarious performance, and the most common situation where it occurs is where an employee of a contracting party actually performs the work required under the agreement.  If the employee does the work negligently, the employer is liable.  This is due to the contractual relationships and the privity of contract rule.  Viz: 






A and B have a contract which requires performance by B.  Under a contract of employment, C does the actual work, but B is  vicariously liable for C's actions.  The arrangement does not violate the privity of contract rule unless the contract required B to perform personally because of B's special skill or talent.  This might arise, for example, where B is a musician or a skilled surgeon.     


Some time might also be given to the assignment of a debt,  where performance is usually in the form of payment of a sum of money.  In the past, this was initially quite cumbersome, but with the development of the statutory assignment, the process was streamlined.  Students should be made aware that the law requires only that the assignment be in writing and signed by the assignor, be absolute, and with notice in writing to the party charged with performance.  Under these circumstances, the assignee takes the contract as it stands between the assignor and the other party.   The assignee, as a result, is exposed to a certain amount of risk, but the benefits of the simplified process make such transactions attractive to business persons.  


The Judicial Decision represents an example of third party rights, and the privity of contract rule.  In Dunlop Pneumatic Tyre Co. Ltd. v. Selfridge & Co. Ltd. (pp. 196-197) a manufacturer of tires attempted to control the price of tires and their resale by the other party to the contract.  The case illustrates the difficulty of avoiding the privity of contract rule, and the requirement of consideration in a contract to which a party is a stranger. Viscount Haldane, at the beginning of his judgement, notes the three important principles raised in the case, then,  after discussing the facts, applies the principles to the facts.  He settles upon the principle of consideration in the contract as the first principle to apply, and concludes that Dunlop could not show consideration in the second contract made by Dew, since the contract was made by Dew on his own account.     


This case represents an illustration of the rights of the third party to a contract, but it should be noted that the type of agreement entered into would constitute resale price maintenance in Canada, and would be void and illegal under the Competition  Act.  (See text Chapter 24).     

DISCUSSION QUESTIONS    

1.  Explain the importance of the privity of contract rule in contract law.       

Answer:      

The rule prevents parties to an agreement from imposing liability on others not party to a contract.                   








2.  What are the major exceptions to the privity of contract rule?  Why were these exceptions necessary?       
Answer:      

The main exceptions involve partnerships, land transactions/ goods subject to restrictions, vicarious performance situations, constructive trusts, and statutory  assignments.  These exceptions are necessary to recognize standard business practices or cases where statute or public policy dictates enforcement of such contracts.      






3.   Define novation, and explain its role in the assignment of contractual rights.       
Answer:      

Novation is a process  whereby the parties to a contract agree to a change in the parties by allowing  one of the contracting  parties to drop out of the agreement,  and  another  to step  into  the agreement. In  effect,  the old agreement terminates,  and a new one is  established.   It  is a useful way to confer benefits on the third party and allow the third party to perform.

4.  How is and equitable assignment of a contract made?       
Answer:      

An equitable assignment is one which requires all parties to be before the court in order to enforce the agreement.






   

5.   Discuss vicarious performance as an exception to the assignment of contractual rights.  Why is this the case?       
Answer:      

Vicarious performance recognizes trade practices where employees of an employer perform work under contracts negotiated  by the employer.  The employer, nevertheless, is liable for any short‑fall in performance.







6.   Explain the requirements which must be met in order to make  a proper statutory assignment of contractual rights.       

Answer:      

A proper statutory assignment requires that the assignment be in writing and signed by the assignor.  It must be absolute, and notice of the assignment must be given in writing to the party charged.






7.  What risk does an assignee take when a contract assignment is made?       
Answer:      

The assignee takes an assigned contract  as it  stands between the parties at the time of the assignment.       








8.  Indicate the rights and duties of a debtor when notice of the assignment of the debt is received.       

Answer:      

The debtor is obliged to make payment in accordance with the notice.

9.  Under  what circumstances would a debtor be entitled to "set off"  a debt against a claim for payment which the debtor has against another debtor?       
Answer:      

Since the assignee takes the contract  as it stands between the debtor and assignor,  if the assignor is indebted to the debtor at that time,  the debtor may deduct the debt from the payment made to the assignee.









10.  Must a person always consent to a statutory assignment before it is effective?       
Answer:      

No.  Because it represents an absolute assignment of a money amount, no consent is necessary.











MINI-CASE PROBLEMS
1.  C, a contractor,  enters into a contract  with D to construct a house for D.  C  engages  E,  a plumber,  to install  the plumbing  in the house.   If E negligently installs the plumbing, what are D's rights?       
Answer:      

The contract  between C and D is  one of a type where personal performance is not expected of C.  C, nevertheless, is responsible for proper performance, and would be vicariously liable for E's negligent performance.








2.   X owes  Y  $500.   Some time later,  X sells Y his canoe for $200 but no payment is made for the canoe by Y.  Y assigns the $500 debt  which X owes him to Z.  Notice is given by Z to X that Z is now the assignee of the debt, and Z is to be paid the $500.  What are X's rights?  What are Z's rights?       
Answer:      

At the time of the assignment,  X owes  Y $500 and Y owes X $200.  Z takes the assignment as it  stands between the parties when the assignment is  made, consequently,  X is  entitled to "set off"  the $200 from the $500,  and pay Z only $300.  Z must look to Y for the balance.   

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

This case highlights the privity of contract rule, and the requirement of personal service by a contracting party.  The important matter to determine in this case  is the type of performance expected of Basso.  Is the contract one which requires personal performance, or is it one which might be performed vicariously?  As a general rule, a contract for the services of a musician would normally be one which would be performed on a personal basis, since the essential ingredient in the performance is the special skill or ability of the musician.  Some judges have stated that the law is well established on this point.  See for example:  Sullivan v. Gray, [1942] 3 D.L.R. 269.     


From the case, the musical performance by the musician contracted by Basso may have been  of better quality than Basso could have produced, but the fact that the contract was not of a type that could be performed vicariously would probably render Basso liable to Adams for breach of contract.    

CASE 2      

Case 2 also raises the question of whether a contract to repair automobiles must be performed personally.  It also introduces "custom of the trade" as a basis for vicarious performance.     


Some of the questions that might be raised from the facts are:  Does the sign, which states "personalized service," imply personal service by the proprietor?  Would Rita's inquiry restrict the right of the proprietor to assign the work to another mechanic in  his garage?  Would the contract to repair the radiator, which was  made subsequent to the first contract, be subject to any different limitations on the proprietor's right to sub‑let the repair work?  If the garage is a large establishment, is personal performance by the proprietor something which is reasonable to anticipate in any event?     


In the case, the repair of the radiator is something that is usually done by experts at that type of work, and represents a type of repair which most repair shops, by custom, do not perform  themselves.  Nevertheless, the Personalized Performance Garage will  be liable for the damages caused by the negligence of the radiator repair shop, since it is vicariously liable on the repair contract to Rita. Breach of contract on the basis of the proprietor's failure to personally perform the contract may not be grounds for damages, however, since at no time did the proprietor confirm that he alone would do the repair work.  For a contrasting decision, see:  Martin v. N. Negin Limited, (1945) 172 L.T. 245.    

CASE 3      

This case is complex in the sense that it involves opinion statements, innocent misrepresentation (with respect to mileage), and the statutory assignment of the contract to a third party.  


From the facts given, Sly's opinion, while based upon the evidence at hand, probably would not be fraudulent misrepresentation, since his statement constituted only an opinion.  If he was considered an "expert," it might also be difficult to determine fraud, since his opinion was based upon the facts as he knew them.  However, the question might be asked:  Was his failure to inquire as to the use by the previous owner, a reckless act of negligence that would render him liable?  Bear in mind that his statement was still in the nature of an opinion.  
A further point to raise is the act of Fox test‑driving the car.  Would this create a caveat emptor situation where the "buyer must beware"?  He had the opportunity before purchase to take the car to a mechanic for examination, but failed to do so.  How should this affect Fox's rights?     


The assignment of the consumer purchase contract to Neighbourhood Finance Company introduces the third party aspect of the case.  The assignment is a statutory assignment from the facts,  and the students might be asked to determine this. It is also important to establish that the assignee takes the contract as it  stands between the assignor and the other party, and the innocent  misrepresentation of the mileage might be raised by Fox to resist a demand for payment by the finance company.  If he continues to use the vehicle, however, his right to avoid the contract on the basis of Sly's misrepresentation would be affected.  For an example of a case involving third parties see:  Mayer v. Baird Ranch and Company Ltd. (1919), 48 D.L.R. 724.    

CASE 4      

The issues  raised  in  this  case  include assignment  and set‑off.   The instalment  debt  was originally for $1 000,  but when assigned to Malcolm, the indebtedness  of Malcolm to Avi in  the amount of $500 would entitle Avi to claim set‑off of $500 of the debt.  This represents a well‑established rule of law.   The question raised in the case, however, is the way in which Avi has set‑off the debt.  Should he be allowed to apply the set‑off to the first five payments,  or should the set‑off constitute the last five?  The assignee would of course be liable for immediate payment  of the $500 if the debt  was due or past  due,  but this would not be the case  if the $500 was not payable  until some future  time.  


Since the $1 000 debt does not bear interest, it would clearly be to Avi's  advantage to postpone payment as long as possible ‑ hence the delay in payment of the remaining $500 for five months.   A court however, would probably require Avi to make the payments as required under the agreement, but delete the remaining five on the basis of set‑off.    

CASE 5      

This case problem is based upon the case of Emco Supply v. Vivian (1984) 46 Nfld. & P.E.I.R. 257.  The question in the case was:  did a novation occur that would make the corporation the principal debtor and release Vivian from any indebtedness incurred by the bank?  The court in this instance concluded that the bank had accepted the corporation as its debtor, and the novation was complete.  When the bank borrowed the money it was a direct loan and not an extension of credit under the line of credit, and consequently Vivian as guarantor of the line of credit only, was not liable when the corporation defaulted on the loan.  The court dismissed the action against Vivian.

CASE 6      

The contract between Werner Supply Company and Rolston Products Company was assigned by Rolston Products Company to Anchor Services Company. Notice was given to the trustee Johnson.  Was this notice to the debtor? Since Johnson was authorized to collect the money from Werner Supply Company under  the agreement, is it important that Werner Supply Company be aware of where the payments are directed?  Strictly speaking, the debtor must receive written notice under a statutory assignment.     


When the bank acquires a general assignment of the Rolston Products Company's accounts receivable it is unaware of the assignment of the Werner Supply Company assignment by Rolston Products Company to Anchor Service Company.  Notice is given to Werner Supply Company as required, and obligates Werner Supply Company to pay the bank.  Rolston Products Company’s answer when Werner Supply Company queried whether payment was to be made to Johnson or the bank, was that Rolston Products Company directed the debt to the bank.  Since to Werner Supply Company's knowledge, Rolston Products Company had only assigned the debt to the bank, it complied.  The question should be asked: Can the parties change the agreement terms to eliminate Johnson?     


If the trustee, Johnson, had no duty to inform Werner Supply Company of the assignment to Anchor Service Company, then the notice given to Werner Supply Company, would be the first  notice, and the obligation would be on Werner Supply Company to pay the bank. See for example, Pettit and Johnston v. Foster Wheeler Ltd. (1950) 2 D.L.R. 42.     

CASE 7
Under the terms of the written agreement, Simms was to be paid his commission as a real estate agent for arranging the sale of the property to Black.  This part of the document was essentially an irrevocable direction by Green to Black to deduct Simms' commission from the money payable to him (Green) and to pay it to Simms.  More simply described, Green owed Simms money, and he directed Black to pay this debt to Simms from the money Black owed him (Green).  Green's lawyer inadvertently prepared a second direction to Black to make the entire amount of money payable to Green.


The facts of this case may be considered in terms of an assignment of contractual obligations in which the debtor Black is directed (or given notice in the document) to pay money to Simms. This is a direction that Black would be obliged to follow, as he has written notice to do so.  The second notice to Black directed all of the proceeds to Green.  Black complied with the second notice.


If the assignment is characterized as an equitable assignment, then in any action on the assignment, all parties must appear before the court.  In this instance Black might argue that since his contract was with Green he complied with the second notice.  Simms would argue that Black was obliged to comply with the first notice because it was an irrevocable direction to Black, and Green could not revoke (change) the direction.  Green would be unjustly enriched in this case if he was entitled to keep the full amount and Black was obliged to pay Simms' commission.  The court might find Black at fault for failing to pay Simms, but allow Black to recover the payment from Green on the basis of payment by mistake.


In terms of the obligation of the lawyer for Black to pay the money to Green directly, it might be argued that the lawyer is not a party to the agreement, but only a stakeholder, and not bound by the irrevocable direction, as no consideration flows to the lawyer. See: Family Trust Corporation v. Morra (1987) 44 R.P.R. 250. Note, however, that another (Ontario) case appears to suggest to the contrary: Re/Max Realty Garden Inc. v. 828294 Ontario Inc., Louras and Fleming (1992) 8 O.R. (3d) 787. Because of the case law confusion, the Law Society of Upper Canada (Ontario) suggests to its members that the money under these circumstances be paid into court, or held in trust until the parties resolve their differences.
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CHAPTER COMMENTARY  

The performance of contractual obligations must always be exact  and precise, and  until such time as  the performance is  complete,  the contract remains  in  existence, unless  discharged by  some  other  means  (such  as frustration, etc.).   As  tender  is an important part of performance, the two forms of tender should be examined, particularly in terms of their effect on the performance of the contract.     


Of the various other forms of discharge, the doctrine of frustration is perhaps the most difficult for students to understand.  In addition to an examination of the legislation, and examples of frustrating events, the Judicial Decision of the Fibrosa case (pp. 212-213) and the Cahan v. Fraser case on p. 205 might be reviewed as additional re‑enforcement for the doctrine and its implications with respect to discharge.  The Fibrosa case sets out the common law doctrine, and applies it to a situation where money was paid for a consideration that had  failed when the frustrating event occurred.  The court, as a result, concluded that where the consideration has wholly failed, the money paid may be recovered.     
The Judicial Decision of Farnel v. Main Outboard Centre Limited [1987] 50 Man. R. (2d) 13, is a useful case for a discussion of the performance of a contract, and the issue of what constitutes 'performance'.  In the case, the judge concluded that to 'winterize' the motor meant just that, and even though the company followed the usual procedures it did not properly perform the contract.


The concept of condition precedent might be reviewed using the excerpt from the case of Turney et al. v. Zhilka on p. 207. This case underscores the concept, and in particular, the point that until the condition is  satisfied,  there  is  no  right  available  to either  party to demand performance by the other.  The various other  forms of  termination, which include discharge by agreement, and by  operation of law are also important, and a review of the examples of each of these in the chapter would be useful to set the stage for Chapter 13, which deals with the consequences when a contract is not properly performed.  The following chart may be used to review the different forms of discharge other than performance.    

DISCUSSION QUESTIONS 

1.  What is meant by "performance" with respect to contract law?       

Answer:      

Performance in  contract  law means that a party must carry out  a promise exactly  and  precisely  in  order  to  discharge  the contractual obligation. Anything less is a breach.

2.  Outline the nature of a valid  tender.  How does it relate to performance?       
Answer:      

A valid tender is  a demonstration by  the party obliged to perform an act or make a payment of money that he or she was ready, willing, and able to make the exact payment  or perform  the act  at the time and place for performance.

3.  Describe the effect of a valid tender of payment of a debt.       

Answer:      

A valid tender of payment of money as payment of a debt causes interest to cease running, and  ends the debtor's obligation to make  further attempts to pay the debt to the creditor.  The debt remains, however, but the creditor must seek out the debtor for payment.

4.  Distinguish  performance  from  specific performance.       

Answer:      

Performance  means  the effort  a person  makes  to  carry out  a contract obligation.   Specific performance is  a discretionary court order requiring a person to perform a contract obligation.












5.  What are  the usual consequences which flow  from a failure or refusal to perform a valid contract? 

Answer:      

A failure  or refusal  to  perform  a contract  at  the time required for performance  constitutes  a breach of  the contract, and  would  entitle  the injured party to seek redress through the courts.











6.  How might "custom" affect the performance of a valid contract?       

Answer:      

Customs of the trade often establish recognized conditions subsequent that the courts may "read into"  a contract  as implied terms.   Those may have the effect of terminating a contract if the event or conditions arise.  E.g.:  Act of God, etc.




7.   Explain the nature and purpose of a force majeure clause  in a contract, and illustrate your answer with an example.       


Answer:      

A force majeure clause  in  a contract  usually set out  conditions  under which performance may be excused or the agreement terminated.  For example, an Act  of  God  may be set out  as grounds to termination, should such an event occur.


 

8.   Other than  by  performance, in  what  other ways  might  a contract  be discharged?       
Answer:      

Contracts  may  also  be  discharged  by:  operation  of  law,  agreement, condition subsequent, condition precedent, frustration, implied terms, express terms, and by breach.

9.  Describe the effect of material alteration on the enforceability of a contract.       

Answer:      

Material alteration affects  the enforcement  of  an agreement  where  the parties  have in  effect substituted different terms for those in the original agreement, and essentially replaced it with a new agreement.


10.  What are the implications at common law where an unanticipated event renders performance of a contract impossible? Has this been  altered by Frustrated Contracts legislation in some provinces?       

Answer:      

At  common  law, where  performance  is  rendered impossible, the courts generally  treat the  contract  as  being  at  an  end, and the parties  are discharged  from  further performance.   Any money  paid  for which  a person received no benefit may be recoverable, but otherwise it may not.  Frustrated contracts  legislation  permits  the courts to  apportion  the loss in  a more equitable fashion.


11.  Distinguish between a void and a frustrated contract.       
Answer:      

A void contract is a contract that is unenforceable, and in effect, never comes into existence.   A frustrated contract  is a contract that is otherwise enforceable, but which becomes impossible to perform as a result of unforeseen circumstances.





12.  Does performance by one party terminate a contract?       
Answer:      

No Performance by both parties is necessary to fully terminate a contract.

13.  Explain the effect of a condition precedent on the obligation of the parties to perform a contract subject to the condition.      

Answer:      




A condition precedent is a condition which must be fulfilled before a contract comes into existence.  No performance is  necessary until the condition is met.

MINI-CASE PROBLEMS
1.  X agreed to lease her automobile to Y for the month of July in return for the payment  of  $300.   Before the end  of  the June, X  was involved in  an automobile accident  and the automobile was severely damaged.   What are the rights and obligations of X and Y?       
Answer:      

The  destruction  of  the automobile  may  be  considered an event  which frustrated the performance of the contract and relieved X of her obligation to perform.   If so, Y would have no right of action against X, but would not be required to pay the rental fee.


2.  A agreed to purchase B's snowshoes from him for $100.  on the Saturday of the next week.   On the required date, A went to B's home with 10 000 pennies and demanded the snowshoes.   B refused to deliver up the snowshoes.   Discuss the rights and obligations of the two parties.       
Answer:      

Tender of  payment  must be exact, and at the required time and place for performance.   The tender of payment  of 10 000 pennies, while  totaling the $100 price was improper because the seller is not required to accept more than 25 cents in pennies.   NOTE:  Students may not be aware of the maximum  number of  pennies that may be payable, as  the text on  p. 200 does not state this explicitly.  It only mentions "currency" as legal tender.  

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1     

The first issue raised in the case  is the issue of express repudiation of the contract by Taylor. The repudiation by Taylor would entitle the contractor to treat the contract as being at an end, but from the facts of the case, the partner in the firm did not accept Taylor's repudiation, but instead urged him to reconsider, and  this  might  be taken as  a decision to keep the contract alive pending performance by Taylor.  This is due  to the fact that Taylor was not required to perform until May 1st.     


The events that followed the attempted repudiation, however, altered the rights of the parties substantially.   The fire at the garage, which destroyed Taylor's  truck, might  release  Taylor from  performance  on  the basis  of frustration.   This might raise the question:   Should Taylor  be expected to replace the truck (if it is insured) and be ready to perform by May 1st?  Does the  event constitute  frustration if  performance  is  really  not  rendered impossible on this basis?  How far does the doctrine extend?     


In the cases dealing with this type of problem, the courts have generally treated destruction of equipment by fire as a frustrating event, since it  is something not usually contemplated by the parties at the time the contract was made.   See:  Reid v. Hoskins  (1856), 6 E.R. & B.L. 953; 119 E.R. 1119 where the repudiation was  not  accepted, and  the contract  subsequently  ended by operation of law, and in Cromwell v. Morris (1917), 34 D.L.R. 305, which also dealt with  a refusal to accept repudiation, where the court decided that the refusal to accept repudiation kept the contract  alive for the benefit of both parties.   
CASE 2     

This case raises the issues of substantial performance,  abandonment, and performance rendered impossible  by  interference from  a third  party.   The degree to which each of these affect the rights of Hamish  and McPhail  should be explored by way of questions such as:   At what point would the contract be completely  performed?  Would completion, except for the eavestroughs, constitute substantial performance?   Did Hamish abandon the contract?  Or was his performance rendered impossible by the actions of Mrs. McPhail?     


If performance was in fact  rendered impossible, would Hamish be entitled to bring an action quantum meruit?  As a general rule, the contractor would be entitled to payment quantum meruit unless the work done was of no value to the property owner, the contractor had refused to complete the work, or the work done was completely  different from what the party had contracted for.  (See: 

H. Dakin &  Co. Limited v. Lee, [1916] 1 K.B. 568).  On this basis, the question of abandonment becomes important.  Later cases, however, indicate that abandonment where the work is substantially complete  would entitle the contractor to  payment, less a deduction for the incomplete work.  (For example, see:  Hoenig v. Isaacs [1952] 2 All E.R. 176).   
CASE 3      

This case deals with the requirements for tender, and the issue of repudiation by a party.  An approach to the case might be to review  the requirements for a valid tender by a series of questions such as:   What are the requirements for a valid tender? What would Gill be obliged to do to comply with these requirements?   Did his actions constitute a valid tender? When the tender was refused, what were Gill's rights?  His duties?  Tender must be exact, and in  accordance with  the terms of the contract. This  would mean that Gill must show that he was ready, willing, and able to complete  his part of the contract  at the required time, and at the required place.  By having the cash in hand (as required by the contract) and tendering it  to the vendor at the vendor's farm on  the required day, he established a valid tender, which would in  turn entitle  him  to apply to the court for an order for specific performance of the agreement.     


Case  3  is  based  upon an unreported case  in  which the author acted as counsel for the purchaser, but a number of other reported cases deal with the same type of problem.   See:   O'Neil v. Arnew (1976), 78 D.L.R. (3d) 671 as an example.   
CASE 4
This case initially  involves two separate agreements, one  being conditional upon the other.   Hansen  made  an agreement  with  Sports Motor Sales Ltd. which was conditional upon Hansen  obtaining  a loan from the bank.   In  a sense, this agreement  was also conditional  upon approval as to the amount by  the Bank's regional  office.   However, on the strength of the bank manager's representation,  Hansen entered into a written agreement with Sports Motor Sales Ltd. to purchase the sports car.   The written agreement  made  no  mention  of  the condition. Query: Would this mean that Hansen waived the condition, and is now bound by a firm contract?   Does the fact that payment is not due until ten days indicate or imply that the agreement is subject to the condition?     


Hansen has a problem when the amount of the loan available is limited to $4 000, as he has failed to include the condition in his contract with Sports Motor Sales Ltd. One approach might be to argue condition  precedent or oral collateral condition (See:  J. I. Case  Threshing Machine  Company  And  Oster v. Welsh, [1918] 3 W.W.R 57) to avoid the agreement.   If successful, Hansen would be free of any obligation under the agreement, and entitled to a return of his $100 deposit, otherwise, he would likely be bound by the agreement.  The loan agreement is conditional upon approval, and consequently does not come into effect unless Hansen agrees to accept the lesser amount as a loan.

CASE 5
Students should consider the terms and conditions of the contract imposed upon buyers and holders.  The issuer of the tickets changed the nature of the agreement to a revocable license, and added restrictions on resale, and the right to confiscate the ticket without compensation if a person attempts to resell the ticket.  These restrictions were on the back of the ticket and not brought to the attention of buyers.  If notice is not given, would the conditions be enforceable as a part of the contract?  Could a condition such as confiscation without compensation be enforceable, or would it be contrary to public policy?


The facts of the case are those in Toronto Blue Jays Baseball Club v. John Doe, Jane Doe, et al. (1992) 9 O.R. 3d 622 with a minor change.  In that case the court held that where the ticket conditions are changed to include onerous terms, the terms must be brought to the attention of buyers to be enforceable.  Since they were not, the terms were not a part of the contract, and unenforceable.  The court also held that the right to revoke the license without compensation to the ticket holder had no basis in the case law.

CASE 6
The issues raised in this case include terms and conditions, alteration of terms, and performance.  The case also includes a number of other issues such as voluntary assumption of risk, and negligent performance of a contract.


Students should determine the performance of the contract required by Red Baron.  Was the contract frustrated by the deterioration of the weather?  Was it a force majeure?  Act of God?  An implied term in the contract would be that she could safely land at the base airport.  Was this term changed when the passengers insisted that she attempt the landing?  Did this alter her obligation under the contract to deliver them safely to the airport?


Given the facts of the case, Red Baron may have been negligent in attempting to land on the lake when poor visibility prevented her from examining the lake for floating objects such as the log.  A preferable course for her might have been to turn back to the lodge and wait for the weather to clear, as the contract could be considered frustrated by the weather.  However, she did not avail herself of the right.
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CHAPTER COMMENTARY
Chapter 13 is perhaps one of the most important chapters on the law of contract in the sense that it brings together the various remedies available to a party to a contract when breach occurs.  Some of these remedies have been dealt with briefly in preceding chapters, but many are introduced in 

chapter 13 or the first time.    


The chapter lay‑out, which deals first with express repudiation, includes the concept of anticipatory breach and the doctrine of substantial performance, with the latter doctrine further explained by way of judicial comment in the case of Bolton v. Mahadeva on p. 219.  Implied repudiation, which is by far the most difficult to determine, is covered on pp. 219-220. A discussion of this concept should perhaps include an examination  of Case Problem 3 on p. 234.    


Fundamental breach, and the attendant problem of exemption clauses deserve particular  emphasis,  since most purchase  agreements contain clauses of this nature, and their implications  to the buyer  should  be fully  understood. Because the courts employ the doctrine of fundamental breach to provide relief from onerous exemption clauses, the Borg‑Warner Acceptance Canada Ltd. v. Wyonzek Judicial Decision (pp. 231-232)  might be used to review these clauses and the doctrine itself.    


The concept of compensation for loss as a result of breach of contract, and the determination of the limits of liability are also discussed in the Judicial Decision of Hadley v. Baxendale (pp.230-231).  This should, however, be considered in  connection  with the duty imposed on the injured party to mitigate his loss (p. 224), and the various remedies available.  Judicial comment on the duty to mitigate loss and liquidated damages are  also covered in Case excerpts in the chapter.  In Case quote from  Asamera  Oil Corp. Ltd. v. Sea Oil &  General Corp. et al. (p. 224-225) the judge examined the limits on the duty to mitigate when a breach occurred,  and concluded that the standard to be applied  would normally be that of the "reasonable  and prudent man" in similar circumstances.     


The Hadley et al. v. Baxendale et al. Judicial Decision (pp. 230-231) represents the classic statement of the quantum of damages that flow  from a breach of contract.   The case is short, in the sense that the judge moves directly to the rule.  Here, the judge  considered the special circumstances surrounding the delivery of the part, and the fact that the carrier was aware of the urgency  associated with it.   He then suggested that the jury ought to be guided  by  this  information in  the determination  of  the damages  which resulted from the carrier's neglect.  


The third Judicial Decision in this chapter, Page One Records Limited v. "The Troggs".  

(pp. 232-233) illustrates a situation where a breach of a restrictive covenant in a contract occurs, and the type of remedy applicable.  The case also reviews the factors the court will consider before it will issue an injunction to remedy a breach.

DISCUSSION QUESTIONS

1.  Explain the difference between express and implied repudiation of a contract, and give an example of each.       


Answer: 

Express repudiation  occurs where one party informs the other that he/she will definitely not perform the contract at the required time.  E.g.:  where A writes B informing her that he will not perform his obligations under the agreement. 


Implied repudiation  occurs where one party, by his or her actions gives the other the impression that performance will not take place at the original time.  E.g.:  where a person contracts to haul goods for another, then just before the date for performance, sells his only truck.

2.   What are the rights of one party to a contract  when informed by  the other party to the contract that performance will not be made?       

Answer:      

The party informed of the express repudiation may treat the contract as at an end and sue for damages, or may refuse to accept the repudiation, then wait until the date for performance and take action for non‑performance.

3.   In a situation where  a contract  is  expressly repudiated,  what are the dangers associated with  waiting for the time for performance to determine  if breach will actually occur?       

Answer:      

By waiting until the date for performance, some event may take place that will discharge the agreement.  E.g.:  an Act of God, etc.






4.   How does the doctrine  of  substantial performance affect the rights of a party injured by repudiation when the contract is not fully performed?       

Answer:     

The doctrine of substantial performance does not permit a party injured by the failure to complete the contract to avoid payment.  The injured party must pay the contract price less the cost of having some third party complete the work.





5.   Explain the  doctrine  of fundamental breach   as it  applies to a contract situation.       

Answer:      

Where  the performance of a party is  so far  below  that required by  the terms of the contract, the performance may be treated as a fundamental breach, and will release the injured party from the agreement.









6.   Does repudiation of a subordinate promise permit the party affected by the repudiation to avoid the obligation to perform contract itself?       

Answer:      

The breach of  a subsidiary  promise  does not permit the party injured by the breach to avoid  the agreement.  the party must perform,  but a deduction may be made for the cost of the breach by the other party.









7.  Describe the concept of damages as it applies to common law contracts.       

Answer:      

The concept of damages in contract  law means that the court will  attempt to put  the injured party in the same position following a breach as he or she would have been had the contract been fully performed.









8.  What does  restitutio in integrum  mean?       

Answer:      

"Restitutio in integrum" means (to‑day) "to make the party whole" or compensate for the loss suffered.









9.   What tests are applied by the courts to determine the remoteness of a damage claim for breach of contract?       

Answer:      

The principal test may be stated as one which provides that the party in breach would be liable for any damages actually  caused by a breach of contract, provided that when the contract was made, such damage was reasonably foreseeable as liable to result from the breach.  

10.  Apart from money damages,  what  other remedies are  available from  the courts in cases which involve a breach of contract?   Under what circumstances would these remedies be granted?       

Answer:      

Other remedies include: specific performance (to enforce  contracts concerning land) injunction (to enforce negative covenants) and quantum meruit (in quasi‑contract situations, where a reasonable  price may be awarded for services rendered).

11.  Explain why mitigation of loss by the injured party is important where a breach of contract occurs.       

Answer:      

Mitigation of loss is necessary by the injured party, because as a reasonable person, an injured party would be expected to take all necessary action to limit the loss once breach occurs.  A failure to do may result in the defendant avoiding responsibility for the loss which could have been avoided if the plaintiff acted to mitigate it.

12.  Under what circumstances would a contractor be entitled  to partial payment where the work was not fully performed?       

Answer:      

Under the doctrine of substantial performance, if the work  is substantially completed, then the other party may not avoid  paying for the benefit actually received.

MINI-CASE PROBLEMS
1. 
X engaged Y to repair his lawn mower.  Y dismantled the machine,  but before  he had time to carry out  the repairs,  X  informed  him  that  he had purchased  a new mower,  and did not require  the repairs on the old  machine. Discuss the rights and duties of the parties.       

Answer:      

X expressly repudiated the contract he had with Y. Since Y has not fully performed, he may treat the contract  as at an end, and take action  quantum meruit for his services.

2. 
D agreed to make  certain alterations to an expensive  dress which E had purchased.  A violent storm caused the roof of D's shop to leak, and the dress was stained by  the rain which  entered the building.   D offered  to have the dress professionally  cleaned to remove the water stains,  but E refused,  and attempted to remove the stains herself.  Her attempt was unsuccessful, and the dress was ruined.  Advise D and E.       

Answer:      

D may have been  liable  for the damage  to the dress initially,  provided that the leak  in  the roof  was due  to D's neglect to repair.   If the storm damaged the roof, D might avoid liability on  the basis of an "act of God."  If dry  cleaning would  remove  the stains, D would  be liable  for the cost  of cleaning.   E's  attempt  to clean the dress herself ruined the dress,  and  D would not be responsible for the loss which resulted from her actions.  

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1
Case 1 is based upon the facts of Murray v. Sperry Rand Corporation (1979), 5 B.L.R. 284, in which the court determined that the failure on the part of the manufacturer to provide a machine that would perform at its rated capacity constituted a fundamental breach of the agreement, notwithstanding the exemption clause which referred to performance.  A number of other cases also deal with similar situations where the equipment fails to perform as expected.  See for example:  Cain v. Bird Chevrolet Oldsmobile Ltd. (1976), 12 O.R. (2d) 532.


The questions which might be raised with respect to the fact situation should perhaps include those related to the representations made by the seller with regard to performance, and the need for frequent adjustment or service by the dealer in an attempt to meet the performance warranted.  Some of these might be:  What are the implications of the assurance given by the dealer that the size of the combine selected would harvest at three times the speed of the farmer's existing model?  How important was the delivery date?  Was it a warranty or condition? What effect does the exemption clause have on the purchaser's rights?  What effect, if any, would the delay in the return of the equipment have on the purchaser's right to a return of his money? Would your answer be any different if he had not notified the dealer promptly, but attempted repairs himself?

CASE 2
The problem which Mrs. Field faces in this case is related to the uncertainty associated with performance of the contract by the purchaser.  After she moved out of her house and leased an apartment, she was informed that the purchaser might not proceed with the transaction.  Should, she accept the word of a third party to this effect?  Probably not, as there is nothing to indicate that he might not proceed with the purchase.


Related to the problem of possible repudiation is the question of the money paid by the purchaser.  Does it represent a deposit?  - or is it part payment for the house?  If the purchaser should repudiate, would Mrs. Field be entitled to keep the $1 000 paid?  Only if it represented an honest estimate of her loss.  (See:  Stevenson v. Colonial Homes Ltd., [1961]   O.R. 407.)  Another remedy available might be specified performance, since the contract involves the sale of land, but to obtain this remedy Mrs. Field must show that she was ready, willing, and able to perform her part of the contract on the date fixed for closing.   (See for example:  Blanco v. Nugent, [1949] 1 W.W.R. 721.)

CASE 3
The case, on the surface, appears to be one of quantum meruit in which Trebic would be entitled to a reasonable price for his services.  This would appear to be the $4 800.  The argument raised by Moldeva, however, would appear to be an indication that the parties had failed to fully agree upon the meaning of the words "old country style".  Trebic interpreted the phrase to mean construction detail, while Moldeva interpreted it to mean appearance only.  Is it a case of mistake?  Should Moldeva, who was a building contractor, have been aware from the material list that Trebic was building the cupboards in the old country style?  No nails or other modern fasteners were ordered on the material list.  The decision facing the judge is clearly a difficult one - and the question should be posed:  How should the judge decide - and on what basis should the decision be made?


The facts of the case are based upon an unreported case in 

which the author acted as counsel for the plaintiff.  The judge decided on the basis of quantum meruit, but concluded that some consideration should be given to the defendant's argument that modern tools and fasteners could reasonably be contemplated by the parties, and the plaintiff's claim was partially reduced to reflect the time that would have been saved had some tools, such as power drills, etc. been used in the basic construction of the cabinets.

CASE 4
This case raises the question of responsibility for breach, and the rights and obligations which flow from it.  Does the failure on the part of Henderson to provide suitable materials constitute a breach of the contract on his part?  Does this entitle Awwad to refuse to complete his part of the agreement?


Is it a custom of the trade to use "construction grade" lumber for all new construction?  Could this term be implied in the agreement?  If the obligation on Henderson to supply "construction grade" lumber can be implied, then his breach of the term might entitle Awwad to cease work, and take action against him on the basis of quantum meruit for work done, since Henderson's actions may have rendered performance impossible for Awwad.


Awwad, however, would only be entitled to a reasonable price for his services, and he would not be entitled to the full $3 000, as the latter amount would represent payment for the completed contract.

CASE 5
Students should recognize that the numerous break-downs of the truck raise the issue of fundamental breach of the contract.  Did the purchaser get what was contracted for?  Is a reliable vehicle an implied term in the contract?  The repairs were done under warranty and cost the purchaser nothing.  Would this preclude the purchaser from taking legal action?  Students should recognize that the time lost while the vehicle was out of service may well result in lost business and revenue for the purchaser.


The case problem is based upon the case of Rosseway v. Canada Kenworth Ltd. (1978) 6 Alta L.R. (2d) 177.  In that case the court found fundamental breach of the contract as the purchaser received something other than what was bargained for, and entitled to a return of the purchase price.  The judge did not grant compensation for time lost while the truck was out of service, because the purchaser had use of the truck prior to the date of recission of the contract.

CASE 6
This case raises the question of damages where express repudiation of a contract takes place.  Note in the case that the contract was one for personal service and Valentino should have been aware at the time that he would be difficult to replace in the role in the play.  Valentino could argue that his liability should only be for the $2 500 expended to find a replacement for the part in the play.  However, his repudiation caused the company to abandon the project when a substitute could not be found.  The question should be asked:  Was this a reasonably foreseeable result of the breach?  Was it something which could reasonably be contemplated at the time the contract was entered into?  According to the case of Anglin Television Ltd. v. Reed [1972] 1 Q.B. 60, the plaintiff succeeded in claiming the full costs of the abandoned production.

CASE 7
The facts of this case are essentially those of Gafco Enterprises Ltd. v. Schofield (1983) 25 Alberta L.R. (2d) 238.  In the case, the purchaser agreed to purchase the car in an "as is" condition. However, the purchaser might raise fundamental breach, since the car engine was defective.  Was this defect sufficient to amount to a breach going to the root of the contract?  The court held that it was not, since the damage was repairable (although expensive). As a result, the court held that the contract was binding on the purchaser, and she was bound by the exclusionary clause and her acceptance of the vehicle "as is".  Caveat emptor.


Note that this case was chosen because it appears to at variance with many other prior cases which have held that serious defects in goods constitute fundamental breach.  However, the Alberta Court of Appeal in this instance felt that the purchaser was fully aware that she was purchasing a vehicle that was not warranted as to fitness, etc.  Compare this decision with the Judicial Decision Borg-warner Acceptance Canada Ltd. v. Wyonzek on pp. 231-232 of the text.

CASE 8
The actions of the parties in this case raise issues of breach, alleged damages, and performance.  Students should note that a binding contract was established between Rothwell and Andrea’s restaurant on September 1st.  The restaurant owner then sold the restaurant to Polenek, and advised Rothwell of the sale.  At this point Rothwell would be entitled to treat his contract as at an end and sue the restaurant owner for damages.  He did not do so, and insisted that the transaction proceed in accordance with the agreement.


The second role to Polenek was repudiated by Polenek on November 28th, when the new competitor was discovered.  This would allow the restaurant owner to treat the contract at an end, and complete the transaction with Rothwell on December 1st, as provided in the agreement.  Rothwell under the circumstances would be obliged to complete the purchase on that date as he lost the opportunity to avoid the agreement earlier.  For a case with different issues and varied facts, see:  Williams and Gnettler v. Copperfields Hotels Ltd. and Ward (1992) 6 O.R. (3d) 557.

CASE 9
The facts of this case are essentially those in Kordas v. Stokes Seeds Ltd. (1992) 11 O.R. (3d) 129.  The case concerns the application of an exculpatory clause and the doctrine of fundamental breach, when the seeds failed to provide the crop results the buyer expected.  The buyer alleged fundamental breach when the crop was unsatisfactory, but the court held that the buyer did not receive seed that was fundamentally different than what he had ordered, and the defendant seed company was entitled to rely on the exculpatory clause.

CASE 10
The issue raised in this case concerns the alleged breach of an agreement to produce a software program for the development of turbine blades.  Questions that might be raised include:  Would a skilled software producer be aware of the problems the key stroke sequence would produce?  Did it have a duty to warn the user?  Given the facts of the case, the Complex Software Corporation should have forseen the possibility of the key stroke sequence, and its failure to do so would perhaps constitute breach of contract.  The damages that would flow from the breach would be those damages reasonably forseeable at the time the agreement was entered into, and might include the full value of the turbine and engine.

CASE 11
Students in this case should identify the issue raised by the plaintiff as a basis for rejection of the shipment of tea.  Was it based on the warning concerning insects in the wooden container?  If so, could this justify rejection?  Since no insects were found in the second shipment, the warning would not be applicable.


This case problem is based upon the case of General Commodities Ltd. v. Murchie's Tea & Coffee Ltd., a March 1988 decision of the B.C. Count of Appeal.  (see:  Doc. No. CA007800).  In that case the Court of Appeal held that fundamental breach of the contract had not occurred, and the Defendant was not entitled to reject the shipment.
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CHAPTER COMMENTARY

Students should enjoy reading and discussing aspects of this chapter due to the immediacy of the legal challenges and their generally high degree of familiarity with the technology. While some of the legal aspects do represent all-new developments in Canadian law, it is however important to recognise that much of E-Business law is in many respects quite unremarkable.  Like the telegraph and the fax machine before it, the Internet is simply being slotted into place among the well-established aspects of commercial law.  Clearly the Federal and Provincial objectives are to validate the paperless nature of electronic commerce, and to establish that the fundamental principles of contract and tort law are not usurped by this new medium of commercial exchange. As for judicial decisions, there is some novelty in the fact situations as we grasp new arrangements between buyers and sellers, but the rights and responsibilities differ little from established jurisprudence.  It makes an interesting point that the common law of contract demonstrates such flexibility, and we can expect we can expect this body of law to grow and develop rationally.  While new statutes have been required, we are still drawing on established principles of law to guide us.  One further aspect of note lies in sources of law.  Given the need for standardization as a result of the international nature of E-Biz, Canadian statutory efforts have been heavily influenced by the United Nations work on Model Laws.

DISCUSSION QUESTIONS
1.  What body of law and what argument of fact would serve as the basis of adjudicating 
competing claims to the same domain name?
Answer:  

The body of law would be “Intellectual Property Law”, or “Trademark Law”, and the basis of adjudicating competing claims would be “Would the consumer be genuinely confused?”.  

2.  If specialized e-business legislation is silent or absent on a particular point of law, is there a 
complete void in the law, at least as far as e-business is concerned?
Answer:

No. If specialized e-business legislation is silent or absent on a particular point of law, all other aspects of traditional commercial law remain applicable to the case.
3.  What level of government has the pre-eminent power to regulate the Internet?
Answer:

The Federal government.






4.  What is a “click-wrap agreement”?

Answer:

An agreement hall-marked by acceptance of enumerated on-screen contractual responsibilities, said acceptance indicated by clicking on a box of “I Agree”.

5.  An ISP has no ability to “check” each page it hosts.  It cannot have liability for copyright infringement.  Discuss.

Answer: 

The answer cannot be so clear cut.  While passive holding of “posted” data creates no liability, certainly any ISP which continues to support and make available material after a claim of copyright has been advanced by a true owner leaves itself open to liability.  If the ISP knows the material is copyright in the first instance, then it opens itself up to significant liability.  It would make good sense that an ISP agreement contain a prohibition and an indemnity clause to the effect that work copyrighted by others must not be posted, and will be removed upon notice.

6.  A small company that uses “mcdonalds.com” or “mcdonalds.ca” is cybersquatting – full  stop.  Discuss the implications of this statement.

Answer:
This approach treats a hammer as a flyswatter.  The emerging Canadian arbitral standard is to ask whether the registration has been made in bad faith, without a legitimate interest in actively employing the name.   

7.  Written forms often contain “YES” or “NO” check boxes.  Why should on-line forms go one beyond “OK” AND “CANCEL” boxes to establish “CONFIRM” checks?

Answer:

The “CONFIRM” check is analogous to a “last look” at a document we have manually signed.  Even if signed, we may tear up contract, for the last step lies in the tenet of “signed, sealed and delivered”.  “CONFIRM” checks allow that same right of “tearing up” the deal before releasing it from our hands to those of a would-be counterparty.  Electronic means can only offer this dimension through such means.

8.  The United Nations has had very little direct effect on the development of Canadian law.  Why should it begin now, and why should its influence be felt in this particular area?
Answer: 
Given the global nature of the Internet specifically and E-Biz generally, it is not surprising to see a need for commonality and uniformity.  While this is true as well for many other things like aviation and shipping, it has taken considerable time and effort to reach that desired commonality in those areas.  The rapid adoption of electronic technologies is driving the equally rapid movement to common standards, on the basis of such lessons learned.  Thus the UN-sponsored international standard, the UNCITRAL Model Law on Electronic Commerce has considerable weight in the deliberations of lawmakers. Even the United States, a nation often fond of going its own way in legislation, is using the UNCITRAL Model as a reference, giving hope for commonality across jurisdictions. 

9.  Why have requirements of privacy in consumer information been created now, when such 

have not been required in the past 500 years of commercial relations?
Answer: 

Never before has there existed the capacity to collect, hold and manipulate consumer information, 

such that it may be turned into a commodity in and of itself.

10.  Name three documents not yet subject to full conversion to electronic equivalents, and the 

reasons why these may yet be considered to be “special cases”.
Answer:

Any three of Wills and codicils, Trusts created by them, Powers of attorney, Documents relating to interests in land - outside the current electronic schemes, and Negotiable instruments.  These are special cases in that we are not satisfied by simply the electronic identity of their maker, but that we are also concerned as to the capacity and understanding of their maker, largely because third parties will be affected by the documents.  The electronic anonymity of  this dimension will require raising specific rules for the presence of witnesses and their “signatures”.     

MINI-CASE PROBLEMS

1.  Alphatech, an Ontario firm, employs Jane.  She sends an offer by email on behalf of her company to Fayeed, to purchase equipment.  Fayeed replies by email three days later, accepting the offer, but in the interval Jane leaves her job at Alphatech.  Her email account is closed, and Fayeed’s reply is bounced back as undeliverable.  After a cumbersome effort of some days to find out who replaced Jane, Fayeed is informed that the offer has lapsed as Jane’s replacement found an alternate supplier for the equipment.  Was there an enforceable contract between Fayeed and Alphatech?
Answer:

Like other instant electronic means, email is valid on receipt as opposed to sending (as is the case for postal mail), subject further to the provisions of provincial legislation.  The legislation is becoming quite uniform regardless of province, but in Ontario, the standard common law concept of receipt is refined for email as “when it becomes capable of being retrieved and processed by the addressee”.  As Fayeed’s acceptance was never valid, the offer is capable of lapsing or being revoked.  As this appears to be the case, there never was an enforceable contract created between Fayeed and Alphatech.

 2.  Gregory runs a large ISP operation in a large city.  Some residents are offended by the content his site hosts.  Some say the content incites hatred between ethnic groups.  Others say pornographic material on his server offends the standards of decency of the community. In response to a newspaper reporter, Gregory says: “Look.  I host thousands of web pages.  I can’t check them all, and even if I did, who am I to say what’s offensive.  I’m just the billboard, not the painter.  Gimmie a break!”  In light of the evolution of Internet and E-Biz law, do you have any advice for Gregory?  

Answer:

Aside from an early and abandoned belief that ISPs should be liable in cases of (innocent) copyright infringement, thus far passive posting on an ISP is without liability to the ISP itself.  Knowledge of the content would be key and it is tempting to suggest that ISP operators engage in wilful blindness as to their content.  Being an impractical suggestion as public complaints will be forthcoming as to one item or another in any event, an ISP should have the foresight to contractually reserve the right to remove anything posted to the site that the ISP, in its sole discretion, deems objectionable.  The ISP can then decide how much public anger and police scrutiny it wishes to bear, subject as it is to all laws that apply to any other “publisher”.  It is important to bear in mind that ISPs differ from publishers in two important ways, being that  ISPs do NOT get to vet material served up by authors, and are not purchasers of the author’s copyright.  A publisher knows what is printed, and is the owner of what is printed;  an ISP does not.

2.  The Income Tax Act provides that a non-resident of Canada “carries on business in Canada” and will be deemed resident for tax purposes if he or she “solicited orders or offered anything for sale in Canada through an agent or servant whether the contract or transaction was to be completed inside or outside Canada or partly in and partly outside Canada”.  A non-resident company offers goods for sale, on its website, transmitted from Bermuda. With a credit card and a few clicks, purchases can be made for shipment to Canada.   The site is accessible by Canadians through the Internet.  Should the company be subject to Canadian income tax?  Should it make any difference if the company uses an ISP in Halifax, Nova Scotia?  What if the Halifax-based web page displays only a catalogue of goods, with the transaction conducted by mail?  Are there useful parallels with American TV advertisers who use 1-800 numbers for orders?  What policy considerations could you offer to legislators?
Answer:

As a non-resident firm operating from Bermuda, the company should not be subject to Canadian income tax.  The situation is no different than a catalogue operation based abroad.  The Canadian customer must also therefore expect that goods ordered will be subject to import duties.  The critical aspect of the definition of carrying on business is the location of the solicitation or offering.  If a Canadian ISP is used however, there is a much greater weight to the suggestion that the soliciting or offering is actually taking place in Canada.  Under traditional tenets of contract law, display advertising is only an invitation to treat, and does not constitute an offer.  Students may wish to argue however that Canada Customs and Revenue Agency would still class such a passive posting as a solicitation;  it is a matter of potential debate.  A conclusion of solicitation leads to a determination of carrying on business, which leads to liability for tax.  As to parallels to American TV advertisers, the advertisements are invitations to treat, and the locus of the transaction is at the other end of the 1-800 number, presumably in the USA.  Any such parallel therefore mitigates against a finding of “solicitation” taking place in Canada.  Be wary of distinctions made regarding advertisements seen in Canada on American channels, versus American advertisements appearing on Canadian channels.  Regarding policy considerations for legislators, some suggestions might be as follows:

a)  Do not attempt to legislate beyond the geography where enforcement can take place, or everything will wind up in Bermuda.

b)  Highly mobile business like e-commerce will migrate to low-tax jurisdictions.

c)  Treat non-residents of Canada the way we would like to see resident-Canadian international businesses treated in other countries.

d)  International co-operation on matter of taxation and regulation makes a great deal of sense in this area.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1
This case is based on EBAY, Inc. v. Bidder’s Edge, Inc., 100 F.Supp.2d 1058 (2000), US District Court for Northern California.  The Court upheld EBAY’s request for an injunction.  The Court reasoned that EBAY would have been able to restrict entry to legitimate bidders had it operated physical premises, and the public nature of the internet did not alter the private nature of its site.  Irreparable harm (the usual basis for granting an injunction) was held to exist, as lost customer goodwill (difficulty in access) was neither easily calculable nor easily compensable.  Damages for trespass to a chattel – the server system - would follow where entry was without authorization, and damage resulted.  Students may wish to debate whether there was damage to EBAY’s servers and whether decreased response time is material to goodwill, but will probably conclude as court did, that the answer is yes in both cases.  The click-wrap agreement was also held to be a sufficient prohibition against non-bidding activity.       

CASE 2

This case is based on Kenneth M. Zeran v. America Online, Inc., 129 F.3d 327 (1997), US Court of Appeals, 4th Circuit.  The case was originally in the context of a private residential individual and the bulletin board operator, where statutory law exculpated the operator from information originating from third parties, upheld at both first instance and appeal.

In the fact situation given, there may be greater grounds for liability in the bulletin board operator, especially with the increase in technological filtering capability that has arrived since 1997.  Today, there may be greater expectation that a telephone number could be filtered, after a reasoned request.  It is still unlikely that damages for business interruption could be visited on the bulletin board operator, when the principal wrongdoer is acting through the operator.  The probability for damages against the operator increases if it exhibits gross negligence or delay in investigating the claims of parties injured as a result of postings, where reasonable means exist to prevent that harm from continuing. 


PART 4    FORMS  OF  BUSINESS  ORGANIZATIONPRIVATE 

CHAPTERS  15-18

COMMENTARY
The Introduction to Part 4 of the text briefly examines the law of agency, and the three most common forms of business organization:  the sole proprietorship, the partnership, and the corporation.  Securities Legislation is also examined in this part of the text in Chapter 18.  The purpose of the Introduction is to outline the 'phrases' that a business might go through from its beginnings through its growth to corporate size.  While the progression from a part-time, sole proprietorship operation to corporate form is not the method generally followed to-day for many businesses, this "classic" growth pattern is useful for teaching purposes, since it does follow the pattern of increasing legal complexity that characterizes the three forms of organization.


A large part of the material in the Introduction is included to help the non-business oriented student identify the basic characteristics of the various forms of organization, and to examine in some detail the sole proprietorship.


The following chart of the characteristics of business organizations might be a useful tool to outline the nature of each form of organization.
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CHAPTER COMMENTARY  
From a business point of view, the agency concept is undoubtedly one of the most important. Apart from the extensive use of agents to carry out specific activities for principals, (such as real estate agents, manufacturer's agents, etc.) the concept represents an essential part of many other business relationships.  For example, in a partnership, which is covered in Chapter 16, every partner is the agent of every other partner, and can bind the partnership in contract where the contract falls within the ordinary scope of partnership business.  Similarly, in the case of corporations (covered in Chapter 16) the corporation can only act through the concept of agency. Agency, consequently, must be fully understood by students before moving on to the next two chapters in the text.     


An approach to the topic might be to spend some time on the duties of the agent, with special emphasis on the duty of the agent to act in good faith, and always in the best interests of the principal.  This is desirable, since the type of agent that most mature students are familiar with is the real estate agent.  Real estate agents, and their particular duties are covered in Chapter 30, but if the instructor so desires, the duties of this type of agent may be examined in conjunction with this chapter.  This material is covered on pp. 539-541 of the text, and the Judicial  Decision on pp. 548-549 (George W. Rayfield Realty Ltd. et al. v. Kuhan et al.).      


The ability of a principal to ratify the act of an agent is also a matter for classroom review.  The law in this area, unfortunately, is not as clear as it might be, as explained on  pp. 257‑258 of the text, but apart from the particular issue as outlined, the principles for ratification are relatively well established.     


The entire area of third  parties and agency should be clearly examined to establish  the position of the parties in those situations where an agent acts for a disclosed and an undisclosed  principal.   Since students sometimes find it  difficult to imagine a third party would contract  with  the agent for an undisclosed principal, the topic should be fully examined.    



Termination of the agency relationship is relatively clear, but the effect of failure to notify customers of termination, and the question of apparent authority are worth examining in class.  The Freeman  v. Lockyer v. Buckhurst Park Properties  Judicial Decision might be used to illustrate the concept of apparent authority,  although  the case  was not one which concerned an agency relationship terminated before the contract was made.      

DISCUSSION QUESTIONS    

1. What is the role of an agent?       
Answer:      

An agent is usually used to bind his or her  principal in contract  with a third party.

2.  What types of agency relationships may arise or be formed?

Answer:      

Agency  relationships  may  be established  by:  express  agreement, by conduct, by operation of law, and by necessity.

3.  Is  a written document  setting  out  the terms of an agency relationship always necessary?  If not why not?       

Answer:      

A written agency agreement is not necessary unless the relationship cannot be carried out within the space of one year.







4.  Why  do the courts sometimes recognize the existence of an agency relationship based upon the conduct of parties?       

Answer:      

Where a person by words or conduct gives others the impression that another is the agent of that person, the courts will consider that an agency is created by estoppel.

5.  How does the implied authority of an agent differ from express authority? Give examples of each.       

Answer:      

Implied authority  may arise  where  the principal has  expressly  withheld certain authority of  the agent which  agents of  that  type normally possess. E.g.:  leaving goods  with  a selling agent but denying the agent authority to sell.   Since agents of this type normally have authority to sell,  if a third party  buys the goods,  the principal would  be bound  by  the contract.   The principal,  however, would have a right of action against the agent for breach of the agency agreement.













6.  Define an "agent of necessity," and explain how the agency might arise.       

Answer:      

An "agent of necessity"  arises where there is  a pre‑existing contractual relationship between the parties,  and an emergency  arises which requires the agent to do something to prevent total loss of  goods,  etc. of the principal. E.g.:  a  carrier  may be an  agent  of  necessity  for the sale of  goods  if delivery cannot be made and the goods are perishable.           

 

7. Describe briefly the duties of an agent to his or her principal.       

Answer:      

An agent's duties are:  act in best interests of his/her  principal,  obey all  lawful  instructions  or  directives  of  principal,   keep  confidential information given by the principal,  report  all information to the principal, account  for funds received,  and  maintain  the  standard  of  the skill  he possesses.











8.  Explain "agency by estoppel".       

Answer:      

Agency by estoppel arises where the principal by words or conduct gives  a third party the impression that a person is  his or her  agent.   If the third party enters  into  a contract  with the person  as  agent,  the principal is estopped from denying that the agency exists.

9.  Under  what  circumstances  would  a principal be  entitled  to ratify  a contract made by an agent?       

Answer:      

A principal may ratify a contract  if the principal was capable of making the contract  at  both the time it  was made  by  the agent and when it was ratified, if it is ratified with a reasonable time.












10.  If an agent exceeds his or her authority in negotiating a contract, under what circumstances would the agent alone be liable?       

Answer:      

If  the agent  acted alone without  disclosing that  he was acting  as  an agent, the agent alone would be liable.









11. When  would a principal be liable for the acts of  an agent who exceeded his authority?       

Answer:      

A principal would be liable for the act of an agent in this case where the agent had apparent authority to bind the principal.







12.  List the various ways that an agency relationship may be terminated?         

Answer:      

Agency may be terminated by:


(1) death of agent or principal,  


(2) by agreement, 


(3) completion of the task, 


(4) incapacity, 


(5) bankruptcy of the principal, 


(6) on notice.






  

13.  Is a principal liable for the torts of his or her  agent?   Under  what circumstances would the principal not be liable?       

Answer:      

A principal is liable for the torts of an agent,  if the tort is committed during the course of the agency work.   A principal would not be liable if the tort committed by  the agent was outside  the scope  of the agency business of the principal.





MINI-CASE PROBLEMS
1.  Alice engaged Kelly as her agent to negotiate a contract for the purchase of  a large quantity  of  china for her shop.   Before Kelly completed  his negotiations,  Alice became  insolvent and  was declared  a bankrupt.   Kelly completed the transaction some days later for the purchase of the supplies. What are the suppliers rights?       

Answer:      

An agent is obliged to keep in constant touch with the principal.   Kelly failed to do so, and when Alice was declared bankrupt the agency terminated. Kelly had no authority to negotiate the purchase, and would be liable to the supplier personally on the basis of breach of warranty of authority.











2.  The Acme Co. frequently sold goods through B Company, as its agent.  The Acme Co. terminated the agency agreement, but failed to pick up goods at B Company's warehouse.  B Company later sold the goods to D Company.  However, before D Company took delivery, Acme Co. demanded return of the goods from B Co.  Discuss.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      
One cause of the action would be against the agent for breach of warranty of authority to sell the property.   The case, however, concerns the question of the seller's ability to ratify the contract, and this issue should be discussed as well, since the buyer's action would only arise if the principal refused to proceed with the transaction.  For the latter, the "rules" for ratification should be reviewed, and the question of whether the principal could satisfy them should be determined.  (See text pp. 257-258).  In particular, the question should be asked:  Does an action against the agent for breach of warranty of authority constitute repudiation of the agreement, and if so, would it at  that point be too late for the principal to ratify?  This question is discussed on text pp. 258-259. 


If the case is viewed as a situation where the principal has refused to ratify the agreement, then the question of the agent's authority becomes a key issue.  If the agent had the authority to sell the property at the time of first negotiation with the buyer, then the buyer would be aware of the agent's authority.  Later,  however, the authority would not be present, but the question which might be raised here is: If the authority was for a specified time,  was the buyer aware of the expiry date?  Was it incumbent upon him  to determine if the authority had been extended?     


The authority to sell, and the authority to convey are two  distinct authorizations under real property law.  While an agent may bind a principal in contract under ostensible authority, the expiry of authority to convey the property would terminate the agent's authority to convey, and any conveyance given after the expiry of the authority would not convey the principal's interest. See:  Taylor v. Wallbridge (1879), 2 S.C.R. 616 at 678‑679.  If the agent lacks the authority to bind the principal, then an action  by a third party for breach of warranty of authority might lie  against the agent. See:  Wickberg v. Shatsky (1969), 4 D.L.R. (3d) 540.    

CASE 2
The claim that Gourmet Fish Company would make would be based upon the agent's failure to make a full disclosure to the principal of the contract arrangements it had made with the processing plant.  The collection of a commission on the supply contracts by the agent would be a breach of the agent's fiduciary duty to its principal Gourmet Food Company, and would entitle Gourmet Fish Company to receive from the agent the secret commissions made on the transactions.


For a similar case see:  Moores v. Sequeira (1983) 41 Nfld. & P.E.I.L.R. 129, affirmed (1985) 55 Nfld. & P.E.I.L.R. 128 (Nfld. C.A.).

CASE 3
The issues raised in this case concern the duties of an agent to his principal.   The first involves the duty of Jones to Amin.  What was his duty in this case?   When did the duty end?   Was Jones free to use the information gained as Amin's agent for his own benefit?  The same questions may be raised with respect to Brown.     


Further questions raised by the case might include:  Would Jones and Brown be obliged to reveal the incorporation of their  company  for the purpose of competing with Amin?  Did they have the right  to suggest to the owner of the manufacturing firm that they  were interested in a possible purchase if Amin should decide against the purchase?     


Amin's action would probably be based upon the failure of both Jones and Brown to act in good faith and in his interest in their dealings with the owner of the firm.  In the case of  Sinclair v. Ridout and Moran, [1955] O.R. 167, which was, in part, a similar situation, the court held that the agents had violated their duty to their principal not only by the use of their position as agent, but by competing with their principal through the corporation without revealing their conflict of interest to their principal.    

CASE 4      

This case  illustrates  the rights of the third party that deals with  the agent for an undisclosed principal where the agent has failed to disclose that he is  acting only as an agent.   Here,  the third party may have assumed that Kent was acting as a principal in  the sale,  and did not discover  the agency until Chesley came forward with the goods under the contract.     


In an action for breach of the contract,  the third party would be obliged to select the party to sue, and if Chesley refused to deliver the rabbits, Somerset could treat the refusal to deliver as  a breach.   The undisclosed  principal,  unfortunately,  is  in  a difficult position here,  as adoption of the contract may mean that he took it as it  stood between Kent and Somerset,  in which case  Somerset might set off the debt  owing by Kent (See:  Campbellville Gravel Supply Ltd. v. Cook Paving Co.,  [1968] 2 O.R. 679).  Chesley in  that case  would be obliged to look to Kent for the remaining $1 500.    

CASE 5      

This case raises the duty of an agent to disclose to the principal all information which might affect the principal.  Did Birkett comply with this duty when he cautioned Johnson not to buy stock "B" because it had already increased in value?   At what point would his duty be complete?  Did it matter what the source of the shares would be once Johnson decided that he wanted the shares?  Did Birkett violate his duty when he failed to disclose that he would be selling Johnson his own shares?     


The onus is on the agent to prove good faith and full disclosure of all material facts to the principal in cases where  a principal suffers a loss. The failure to make a full disclosure generally constitutes a breach of duty by  the agent, and Birkett failed to do so in this  case.   See:  Johnson v. Birkett (1910), 21 O.L.R. 319.    

CASE 6      

The brokerage firm was engaged to buy and sell securities on behalf of the principal, Florence.  Margaret was an employee of the firm, and the firm would be liable for any breach of her duty towards the firm's principal.  Margaret's instructions  were  clear initially:  to  invest  only in  shares of  Canadian corporations in order  to provide  dividend income  eligible  for dividend tax credits.   Due to Florence's lack of knowledge of investments, should Margaret have followed these instructions?   Did Margaret put her  own interests before those of Florence in her  choice of investments?   From the facts of the case, Margaret began  trading in  securities on  behalf of  Florence in  speculative issues which could not provide the type of income required.  Since it was made known  to Margaret  by  both  Florence  (and  her  children)  that  she had no knowledge of investments or the stock market, her comments to Margaret could not be taken as instructions concerning investments to make.   Margaret (and her  employer)  were consequently in breach of their duty to (1) carry out the principal's directives and  (2) to  put the principal's interests above their own.     


The facts of this case are based upon the facts in the case of Ryder v. Osler, Wills, Bickle Ltd. et al. (1985) 49 O.R. (3d) 609 where the court held  the brokerage firm liable for the losses suffered due to the employee's breach of her duty. 

CASE 7
The facts of this case are drawn from the case of Rothwell Corporation v. Amstel Brewery Canada Limited (1991) 6 O.R. (3d) 651.  The case raises the matter of the undisclosed principal (agent contracting on behalf of the undisclosed parties) and the rights/duties/liability between an agent and a third party.


As the case indicates, the agent entered into an agreement with a third party on behalf of a group of investors who were undisclosed principals.  Assurance was given by one of the undisclosed principals that the agent had authority to act on their behalf, and an agreement was made between the agent and the third party.  When the transaction was terminated, the agent attempted to 'revive' the agreement with a view to finding a new group of investors and brought an action in court.  The question raised here is:  Could the agent do so?  The court held that the agent could not do so, because as an agent, the agent had no contractual standing between the principal and the third party.  He had no rights under the contract as he was only an agent, and not a party to the agreement.

CASE 8
In this case, students should first determine the relationship between Clear Cut Lumber Company and Timber Harvesters Ltd.  Students should conclude from the facts that the relationship is one of agency. 


A second issue should be the acts of the agent vis a vis the property owner.  When the agent entered on the property was it carrying out its duties as agent?  Clearly it was in breach of the 

directive of the principal not to trespass on the lands of the adjacent landowner.  A trespass occurred by the agent, and since it was carrying out its duties for the principal, the principal is liable.  The principal, however, would have a right of action against the agent for a breach of their agency agreement.


See:  Harris v. Brunette (1893) 3 B.C.R. 172 for a similar case.
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CHAPTER COMMENTARY  

The partnership relationship employs the law of agency in the determination of some of the rights and liabilities of partners with respect to each other, and to third parties.  The chapter, as a result, will provide a good review and re‑enforcement of agency law while the topic is still fresh in the minds of the students, as well as deal with the law of partnership.  As the text indicates, the law relating to partnerships is for the most part  settled, due to the age and maturity of the relationship.  This was recognized almost a century ago in England, and permitted the clear codification of a large part of the law relating to partnerships.  The result of this maturity has been limited change in the law since the introduction of the statute.     


As with the agency relationship, some emphasis should be placed upon the "good faith" aspect of partnerships, and this  should be explained in conjunction with the rule that each partner may bind the partnership in contract in the ordinary course of partnership business.  The topic may also be included with a discussion of the conduct of business by a partner in competition with the partnership where no consent to do so is granted.     


The liability of partners in general, and in particular the liability of retiring partners, might be discussed along with the registration requirements, and the importance of giving notice of a change in a partnership to third parties.  On this topic, the Judicial Decisions of Clarke v. Burton and Garner v. Murray might be useful cases to examine in detail.  


The Case of Clarke v. Burton outlines the principles of law that apply when a partner  retires.  The case is reproduced in the Judicial Decisions to illustrate the liability of a partner in a partnership that fails to register its dissolution (See pp. 280‑ 281).     


The final Judicial Decision in the chapter, Garner v. Murray  (p. 282) discusses the effect of the insolvency of one partner  on the liability of the others when the partnership is dissolved.  As the case indicates, the loss would not be borne on an equal  basis, but distributed according to the ratio of their capital accounts at the time of dissolution.  Students could work through  Case 5 as an application of the rule in Garner v. Murray using the words of the judge in that case as a guide to reaching a decision on the liability of each individual partner to the others.  

DISCUSSION QUESTIONS    

1.  What  essential  characteristic  distinguishes a partnership  from  other associations of individuals?       

Answer:      

A partnership is  a relationship which carries on  business with a view to profit.

2.  How is a partnership formed?       

Answer:      

A partnership  may be formed  by  two  or more  persons entering  into  an agreement  to carry on  business for profit,  on  the understanding  that they would share losses as well, and would participate in its management.







3.   Why is a simple sharing of gross profits not conclusive as a determinant of the existence of a partnership relationship?     

Answer:

Sharing of gross profits is often a method of compensating employees. Such sharing does not indicate whether a loss is shared as well.

4.  How does a partnership differ from co‑ownership?

Answer:      

Partnership differs from co‑ownership in a number of ways:  each is subject to a different statute; a share of co‑ownership  may be reality or personality, while a partner's share is always personality; a partner may bind other partners in contract, a co‑owner may not; a co‑ownership share may be sold or pass to others by will, while a partner may not transfer the interest without the consent of other partners to the admission of the new partner.

5.   Under what circumstances may a minor be a member of a partnership?   What is the extent of the minor's liability?       

Answer:      

A minor may be a member of a partnership, but the agreement is voidable at the option of the minor.  If the minor repudiates the agreement, the minor may not recover his/her share until the creditors have been paid.   

6.   Explain how agency and partnership are  related in terms of the operation of a partnership.       

Answer:      

In a partnership, every person is an agent of the partnership,  and may bind it in contract.

7.   Under what circumstances would a partnership be liable for  a tort committed by a partner?       

Answer:      

The partnership would be liable in  tort for the act,  provided  that  the partner  committed the tort  in  the course  of  partnership  business.

8.   What is  the extent  of  the liability of  the partners for the tort of a partner, or for contracts entered into by a partner?       

Answer:      

All  general  partners  have unlimited liability to third  parties

9.  Under what circumstances may a partnership be dissolved?       

Answer:      

A partnership may be dissolved on  the death of a partner,  on notice,  at the end  of  the project  (if for a profit),  at the end  of a term,  if for a specific term,  if  for an  unlawful purpose,  if a partner  becomes  mentally incompetent, or by the courts for a number of reasons.   

10.  Is  it  possible for a partner  to sell  his or her  interest to another person?   What is the status of the purchaser of the interest if it  should be sold?       

Answer:      

Yes.  The person does not become a partner, however, but only acquires the partner's share,  which is determined on  the dissolution  of the partnership. The purchaser may not participate in the business.







  

11. Explain the rights of creditors of a partnership when the partnership is dissolved.       

Answer:      

The creditors are entitled to payment of these debts from the assets, then any surplus  is divided between the partners.   If the assets are insufficient to pay the creditors, the partners must pay the creditors from their personal funds.

12.  If one partner should become personally bankrupt, and  the partnership is dissolved,  how is the liability of each remaining partner for the debts of the partnership determined?       

Answer:      

If one partner should be personally bankrupt, the remaining partners are liable for the debts of the partnership in accordance with the ratio of their capital accounts at the time of dissolution.

(See Garner v. Murray).







13.  Why is registration of a partnership important in some provinces?       

Answer:      

Registration is important to inform the public of the identity of the partners and to provide information concerning the business.




   

14.  What is a retiring partner obliged to do in order to avoid liability for future debts incurred by a partnership?       

Answer:      

A retiring partner is obliged to notify all customers and suppliers at the time of  his  retirement  and also notify the public‑at‑large through an advertisement in the Provincial Gazette. A dissolution of partnership document should also be filed to correct  the registration of  the partnership.












MINI-CASE PROBLEMS
1.  A and B purchase a sail boat (which is in poor condition)  with the intention of refurbishing it together, then sell it when the work is completed.  Are A and B partners?       

Answer:      

A and B are probably partners since the project is carried  on for a profit.

2.  X, Y, and Z agree to carry on business in partnership under the firm name XY plumbing.   Y, in the course of partnership business, carelessly injures T. T intends to take legal action against the partnership for the injury,  but is unaware of Z being a partner,  since his name is not included in the partnership name.  Is Z liable if T sues only X and Y.       

Answer:      

If T sues only X and Y as individuals,  only X and Y would be liable to T. However,  X and Y would be able to recover  from Z for his share of the claim against the partnership.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

The purchase of the lottery ticket in this case raises a number of issues associated with the partnership relationship.  An initial approach might be to determine the nature of the relationship  which the two young ladies established by their words and actions. Did the fact that Jane asked Sarah to contribute $4 represent a loan or a contribution of capital to a proposed partnership relationship?  What would the significance of the discussion and joint selection of the ticket have on the determination of the type of relationship?  Could Sarah, a minor, age 17, be a partner? What effect, if any, does her minority have on the business relationship?  What is the significance of the fact that June held the ticket?  Was there an intention on the part of the two parties to establish a legal relationship?  This latter question is  clearly one of the key determinants of the nature of the relationship.  While most of the cases dealing with lottery tickets  do not specifically treat the relationship as that of partnership,  they place considerable emphasis on the intention of the parties  at the time of the purchase: See for example, Re:  Wozney and Wozney et al. (1974), 44 D.L.R. (3d) 637; and Simpkins v. Pays, [1955] 3 All E.R. 10, where the court in each case decided that where the intention of the parties was to share the proceeds, the proceeds of the win were subject to the agreement. It should also be noted that while the agreement was one which might be voidable at the option of Sarah, Jane was not in a position to avoid the agreement, since she was of the age of majority.    

CASE 2      

The facts of this case may be used to review the requirements for the establishment of a partnership.  Since a partnership relationship usually requires something more than the mere sharing of profits, questions asked should attempt to identify these   additional requirements.  Would responsibility for the Meat Department in the store be enough participation in the management decision‑making process to make Marcus a partner?  What about the right to examine the account books?  What significance would you attach to Tareq's promise to "consult" Marcus on all major business decisions?  Is this the same as participating in the decision‑ making?  Would Tareq be obliged to agree with Marcus (or vice versa)  before a decision could be made?  Is only Tareq responsible for losses?  Could a sharing of losses be inferred?  What was the  intention of the parties in entering into such an agreement?    


The intention  of the parties  is  obviously of importance in  this case. However, an agreement to share profits in itself would not make Marcus a partner.  If the parties intended by the agreement to give Marcus full rights to participate in all major decisions concerning the business, and that the consent of Marcus was necessary before a major decision was made, then the relationship could be that of a partnership, and Tareq would not be entitled to bar Marcus from the store.     


The arguments raised by the parties would, of course, be related to the purpose of the agreement, with Tareq arguing that it merely gave Marcus greater responsibility in his job, along with additional compensation for assuming the additional  responsibility.  An important part of Tareq's argument would be based upon the reservation of general management, and his limited obligation to "consult" with Marcus on major decisions.   The fact that only profits, and not losses, would be shared would be strong evidence of an employment relationship, and an important part of Tareq's argument.  


Marcus,  on  the other hand,  would argue that the agreement  established a partnership in  that it  gave him  a share of profits and the participation in the management of the business. 
The question of the purchase of groceries elsewhere by  Marcus should be raised as a part of the discussion of the nature of the relationship.  Would such a purchase violate the obligation on  Marcus to act in good faith?   Does his duty in this regard extend to personal purchases?     


The sharing of profits and not losses, if this should be the case, would tend to indicate an employment relationship  rather  than a partnership. See:  Bussieres v. Canadian Exploration Ltd., [1938] 1 D.L.R. 257.    

CASE 3     

This case provides a review of agency as well as partnership, and might be examined in that light for the purpose of determining  the liability of the parties.  The particular issue to be explored, however, is the creation of an apparent partnership by the two businessmen as a result of their actions.  Did the constant assistance that each provided the other create some sort of partnership by holding out?   Did they have an obligation to the public and their customers to clarify their business relationship?  Why?     
An important  point to decide is the knowledge of  Fiona.  If she knew that the two men were not partners, then she would probably be obliged to view the pick‑up of the chair by Herbert as the act of  an agent on behalf of  the principal, since the contract was made with Harold Green.  On the other hand, if she did not know that the two men carried on separate businesses, she would be obliged to tie the two men together in order to establish their liability as  partners.   This might be done by establishing the existence of  a partnership by holding out, even though the partnership in fact did not exist. If a partnership by holding out could be established, then Herbert Green might also be liable for the loss.  For a case on this point see:  Rush & Tompkins Construction  Ltd. v. Vieweger Construction  Co. Ltd. (1964), 45 D.L.R. (2d) 1.22.    

CASE 4
This case is based upon the facts in Garner v. Murray (p.282).  The case raises the question: How are losses to be dealt with where one of the partners becomes insolvent, and partnership debts exceed assets? The partners are liable to the creditors for the full amount of the claims, and the creditors are free to look to any one partner to satisfy their claims. That partner, in turn, may look to the other partners to contribute  their share of the creditors' claims.     


In this case, the partners have agreed to share profits and  losses equally.  Lennox, unfortunately, cannot make any  contribution towards the $100 000 loss suffered by the firm  

($250 000 assets, but $350 000 creditors' claims).   The three remaining partners must therefore bear the loss.   Should this  be shared equally?   Each partner would ordinarily be liable for one‑quarter of the loss, or $25 000.   Lennox,  however, has no funds.   Garner v. Murray   indicates that the solvent partners bear  the loss of the insolvent partner  in the ratio  of their capital  accounts at dissolution.   This would mean that the share of the loss which Lennox would be expected to pay ($25 000) would be paid by the other three partners (in  addition  to the $25 000 that each must pay)  in the ratio of their capital accounts, viz: Williams 5/10, Oxford 3/10, and Ogilvie 2/10 ($12 500, $7 500 and $5 000 respectively).    

CASE 5     

The remaining partner, Felice, would clearly be liable to Rogers  on the partnership debt.   Baker's estate would also be liable, but from the facts of the case it would appear that Baker may have few if any assets, due to his actions.  Since partners have unlimited  liability for the debts of the partnership, any assets which Baker had at the time of his death might be subject to his liability for his share of the partnership debt, and perhaps more, due to his act  of concealing the true state of the business from the other partners.     


Toby may also be liable for the creditor's claim, since the creditor, Rogers, was unaware of Toby's retirement.  To protect himself, Toby should have informed all suppliers directly and the public at large (by advertisement) of his retirement.  His failure to do so may entitle Rogers to claim against him for the debt. See Clarke v. Burton (text p. 280) for the procedure Toby should have followed to avoid liability.  With respect to claims against the other partners for debts he might be obliged to pay which were contracted by them after he retired.

CASE 6

The liability of Sandra hinges to some extent on how her relationship to Herbert Homes Limited (H.H.L.) and HomeBase Realty Inc. (H.B.R.I) may be characterized.  Students should note that Sandra in reality is employed by HomeBase Reality Inc. (H.B.R.I) and HomeBase Reality Inc. (H.B.R.I.) is the "agent" that sells the property, even though Sandra is described as an agent.  Sandra's involvement with Herbert Homes Limited (H.H.L.) is a different matter, as she would appear to be a co-owner of the property when her name is placed on the deed with Herbert Homes Limited (H.H.L.).


When the property was sold, HomeBase Reality Inc. (H.B.R.I.) received the commission on the sale ($24 000) and Sandra received $137 000 as her part of the proceeds of the sale.  The purchaser would be unaware of the agreement between Herbert Homes Limited (H.H.L.) and Sandra and consider the two parties to be co-owners.  On this basis the purchaser could look to Sandra for damages for the poor construction of the house.  Sandra, would argue that the property was not held as partnership property.  While partnership would not affect her liability to the purchaser (as both Herbert Homes Limited (H.H.L.) and Sandra would still remain liable as partners) it might help her in the Provincial Offenses case.  There, she could argue that her name was on the deed only to secure her loan, and she was accordingly not an 'owner' or builder that required registration under the Act.
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CHAPTER COMMENTARY  


The corporation, as the text points out, is a very different type of legal entity when compared to the partnership.  The various forms of incorporation (General Act, Special Act, Letters Patent, and Royal Charter) are worthwhile topics to review.  In addition, the separate legal existence of the corporation and its powers should be examined, perhaps by way of comparison to the partnership. Since a partnership is a relationship subject to the "utmost good faith" duty for partners, an approach to the rights and duties of shareholders and directors might be to chart each as a part of classroom discussion. 

For example:

	 ACTIVITY
	DUTY



	
	Partner
	Director
	Shareholder

(public company)



	Personal interest in contract with firm
	· full disclosure
	· full disclosure

refrain from discussion and vote on matter


	· no duty to disclose

	Interest in competing business entity
	· full disclosure and consent required  
	· full disclosure 
	· no duty to disclose


The duties which might be charted in this manner are found on  pp. 295-296 of the text for directors, and for partners in Chapter 16,  pp. 271‑272.    


Corporation law includes a number of doctrines, principles,  and rules which should also be reviewed.  In particular, the doctrine of corporate ultra vires (p. 291), constructive notice (p. 291), corporate opportunity (p. 296) and the indoor management rule (pp. 291-292) should be covered in classroom discussion.


The Judicial Decisions included in the chapter represent two important aspects of corporation law.  The Salomon case on pp.302‑304 established the nature of the corporation at law, and its existence as an entity separate and apart from its shareholders.  The case is interesting in that the court dealt with the corporation‑shareholder relationship from the "agency" point of view on p. 302 the "trustee" point of view on p. 303; and the corporation as an "instrument of fraud on creditors" on 

p. 303.  It rejected all of these views in favour of the separate legal existence of the corporation, and the consequences which flow from it.      


The Gluckstein v. Barnes Judicial Decision on pp. 304-305 provides an analysis of the duty of disclosure on the part of promoters and  directors of a corporation, and the consequences of a failure to make a complete disclosure. An analysis of this case and the Salomon case should provide students with a relatively clear idea of some of the most important fundamental concepts of corporation law. 

DISCUSSION QUESTIONS  

1.  What is the legal nature of a corporation?      

Answer:     

A corporation  is  created  by  the state and  possesses a legal existence separate  from  those who from time to time possess shares in  it,  or who are responsible for its direction and control.

2.  How does a corporation differ from a partnership?      
Answer:     

A corporation differs from a partnership in a number of significant ways:     


(a)  It has a separate existence.     


(b)  Shareholders have limited liability.     


(c)  The shareholders do not actively manage the corporation. (The directors manage.).     


(d) Share interests are readily and easily transferred.     



(e) Corporations have a theoretical unlimited term of existence.

3.   What is a Special Act corporation?   For what purpose would it be formed? Give two examples.      

Answer:

Special Act corporations are created by the state to do specific things, usually of a public nature.   For example: A  provincial hydro‑electric corporation, or the Canadian Broadcasting Corporation.

4.   Explain the term letters patent.  In what way or ways would a letters patent corporation differ from a general act corporation?      

Answer:     

Letters patent is a government document which grants special rights or privileges.   In the case of a corporation, the letters patent create it, and confer upon it powers.   A General Act corporation is created by filing proper documents pursuant to a statute.



5.   Define corporate  ultra  vires, and explain why most provinces  have attempted to eliminate the doctrine as it applies to third  parties dealing with a corporation.      
Answer:     

Corporate ultra vires refers to an act by a corporation which is beyond its powers to perform, and consequently, a nullity.   To avoid this, most provinces have given corporations all of the powers of a natural person in their dealings with third parties.




6. What "drawbacks" commonly associated with partnerships are overcome by the use of the corporate form?      
Answer:     

Shareholders of a corporation have limited liability,  share interests are easily  transferred,  and  control is  limited  to  elected  directors.





7.  Describe briefly the relationship between a corporation and its shareholders.   How does a shareholder's relationship with the corporation change if the shareholder should become a director? 

Answer:     

A shareholder may not bind the corporation in contract.  A shareholder may engage in activities in competition with  the corporation, such as own shares in a competing corporation.   If a shareholder becomes a director, then the shareholder becomes  liable for certain acts (such as improper declaration of dividends) and must act in good faith and put the best interests of the corporation before his/her own.










8.  Explain the doctrine of corporate opportunity.      

Answer:     

The doctrine of corporate opportunity arises when a director becomes aware of an opportunity to acquire property through his position as a director.   He may not use the opportunity  for his own benefit because the opportunity to acquire must be given to the corporation.

9.  Define the indoor management rule,  and by way of example, explain how it is applied.      
Answer:     

The indoor management rule is a rule that provides that a third party in dealing with a corporation need not inquire into the internal operation of the corporation to determine the authority of the corporation officer with whom the third party is dealing.   Authority to enter into the contract may be presumed.   For example: A person entering into a contract to purchase goods may presume that the officer of the corporation selling the goods has  the authority to bind the corporation in the contract.











10.  What are the obligations of a director of a corporation in an instance where the director has a financial interest in the firm  with which the corporation wishes to do business?      
Answer:     

The director must reveal the interest in the other corporation, must not take part in the discussion, and not vote on the proposal.





11.  Indicate how the principle of "majority rule" is applied in  the decision‑making process of a corporation.   What protection is available to a dissenting minority shareholder where a fundamental  change in the corporation's objects is proposed?      

Answer:     

"Majority rule" applies for most decisions, but for some, which involve a fundamental change in  the corporation, a larger  majority is required (2/3 usually).   A dissenting minority  of shareholders may apply to the courts for relief, and the corporation may be obliged to purchase the shareholders interest.









12.  Distinguish a "public" corporation from a "private" corporation.  Why is this distinction made?   What other terms are used for each of these types of corporations?      
Answer:     

A public corporation is a corporation which offers its shares or securities for sale to the public.   A "private" corporation is a corporation which does not offer its shares or securities to the public.   "Private corporations" are sometimes called "Closely‑Held Corporations."  

13.  Where  a corporation wishes  to sell its securities to the public,  what requirements are imposed upon the promoters,  directors, and others associated with the sale and distribution of the securities?      

Answer:     

Promoters, directors, etc. involved in the sale of a corporation's shares to the public are subject to the securities legislation of the jurisdiction. Under this legislation they  must issue a prospectus to potential customers before any sale of  securities is made.  They must also certify that the information contained in the prospectus is correct.  The prospectus must be approved by the regulating body before it is issued. 

MINI-CASE PROBLEMS
1.   A, B, and C are the directors of ABC Corporation.  At a directors' meeting, B suggests that the corporation consider the purchase of a block of land owned by the RST Corporation.  C is a principal shareholder in the RST Corporation. What are C's obligations to B, A, and the ABC Corporation?      

Answer:     

C has an obligation to reveal his or her interest in RST  Corporation, refrain from taking part in the discussion of the purchase, and not vote on any motion related to it.

2.  X, a director of the DC Corporation, is informed by the corporation's accountant that the decline in the corporation's sales has resulted in a large 4th quarter loss.  Before the corporation's financial results for the year are announced to the public,  X  sells a large block of his share holding in  the corporation.   When the news of the corporation's loss is announced, the price of the shares on the stock market falls by $10 per share.  What are the rights of Z, who purchased 1 000 shares from X at the higher price?      

Answer:     

X was using "insider"  information when he made the sale to Z.  Z may take action  against X  for the loss in the share price if he can prove that X knew of the Corporation loss and used it to sell the shares.         









COMMENTS  RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1 

This case involves a director of a corporation that uses his position as a director in one corporation to confer a benefit upon another corporation in which he a financial interest.   Tyrone had no authority to permit the shipping company to use the pier, and consequently, placed his own personal interest above that of the corporation.     


The shipping company  was clearly liable for the damages which it  caused, but when it cold not cover  the total cost,  the Acme Forwarding Company would be entitled to look to Tyrone for the balance, due to his breach of duty to the corporation.  Tyrone would be liable for the balance.  For a similar case see:  Eastern Shipping Company Limited v. Quah Beng Kee [1924] A.C. 177.   
CASE 2 

The facts of this case  are essentially those set out in the case of West City Motors Ltd. and Leslie v. Delta Acceptance Corp. Ltd., [1963] 2 O.R. 683. The principal issue raised by the case relates to the execution of the blanket security document.   The question might be asked:   How valid is  the document executed by only one of the two officers of the corporation?  Does an outsider have constructive notice of  the by‑law which  requires two  signing officers? Is this a case where the indoor management rule might apply?   Is the document enforceable without the corporate seal affixed?   Was it given in the ordinary course of business?     


To be enforceable, the corporate seal would be required, as  this,  in effect, was a required part of the corporation's "signature."  Since the seal was affixed without the consent of the corporation, the act of unauthorized sealing rendered the document void.   

CASE 3 

One of the most important  points to deal with in this case is the ability of the corporation's secretary‑treasurer to bind the corporation in contract. The question  might be asked:   Does the purchaser in this case have an obligation or duty to enquire in  order to determine if the directors have given the secretary‑ treasurer authority to act?   At  this point the indoor  management rule might be discussed.  The normal process would clearly be for the directors to meet and discuss the proposed sale, then on a motion duly made, seconded, and given majority support, authorize  the secretary‑ treasurer to enter into the agreement on behalf of the corporation.   This would clothe the officer with authority, and enable him to bind the corporation.   Since the directors did not do so, the next question might be:   Did the secretary‑ treasurer have apparent or ostensible authority to bind the corporation?  In McKnight Construction Co. v. Vansickler (1915),  24 D.L.R. 298, which was decided on a similar fact situation, the court held that where the particular officer of the corporation  has apparent authority to transact business on behalf of the corporation, it is not necessary for the purchaser to ascertain  if the proper steps have been taken to clothe the officer with authority.  The secretary‑treasurer, however, may be liable to the corporation where he acts without authority, and this aspect of the case might also be discussed.   
CASE 4     

This case deals with the duty of directors to act in the best interests of the corporation in their  dealings with  assets of the corporation.   It  also raises the question  of  the proper  procedure for the resolution  of  matters where the directors have a personal interest in a contract  which involves the disposition of corporate assets.     


The possibility  of  forfeiture  of the claims  if the corporation did not proceed  with  the  development  of  the properties  was  the reason  for  the director's decision to have the shareholders consider  the sale of  the claims in return for the 10%  interest in the other company.  Placing the decision in the hands  of  the shareholders was  the correct  approach, since all  of  the directors had an interest in  the other corporation.

  
 This was also the case with the declaration of their  interest at the meeting of shareholders.  The matter, however,  should have been left with the shareholders to decide, and the directors may be considered in breach of their duty by  urging  the agreement on the shareholders, and by voting on the motion.   Juana may be successful in his action as a result of the actions of the directors.  See:  Ritchie v. Vermillion Mining Company (1902), 4 O.L.R. 588.  

CASE 5 

The facts of this  case  were adapted from the facts in the case  of Regal (Hastings)  Ltd. v. Gulliver and others, [1942] All E.R. 378.  The case raises the important issue of the duty of directors towards the corporation, and the question of whether the directors should  be permitted to make  a personal profit as a result of a transaction negotiated in their capacity as directors. Since the directors used their own funds for the purchase of shares,  are they entitled to the profit made on the transaction?  Does their duty extend beyond their  dealings with  corporation's assets to deliver up any profits earned by the use of their own funds?   Was the profit made by virtue  of the fact  that they were directors (i.e., the doctrine of corporate opportunity)?     


It is perhaps best to deal with the position of the lawyer in the case first.  He is not a director, and hence, he has no duty to the corporation as such. In the Regal (Hastings) Ltd. case, he was permitted to keep his profit. The directors, unfortunately,  were obliged to pay over to the corporation their profits on the basis that they were in a fiduciary relationship with the corporation.  It should be noted here that had the directors obtained the sanction of the shareholders for the scheme beforehand, the situation might have been different.  Had they received prior approval, they probably would have been entitled to keep the profits earned.   
CASE 6     

The directors of High Rise Apartments Ltd., except for Davis, all had direct or indirect conflicts of interest due to their actions, relationship, or interests.     


Black and Jones had an interest in a corporation that was prepared to buy the land if High Rise did not.  They, however, voted against the purchase ‑ a clear conflict since they would benefit if High Rise did not purchase the land.  Green, whose spouse was a shareholder in Land Assembly Ltd., the owner of the land, should have revealed her husband's interest in the vendor corporation.  By concealing this fact she violated her duty to High Rise.  She should not have voted on the motion.     


Olsen, a principal shareholder in a competitor corporation,  used her information as a director in High Rise to benefit her  interest in the competing corporation, and was in violation of her duty to High Rise.     


Harris used his position as a director in High Rise to confer a benefit upon himself by attempting to obtain (and later obtaining) a commission from Land Assembly for selling the property.  He had a duty to disclose his position to Land Assembly, and High Rise. High Rise would probably be entitled to claim the commission he earned due to his actions.     


Davis, upon discovering these facts might be able to bring  an action against the remaining directors for the loss the corporation suffered.  

CASE 7
Students should note that the development of the plaza and the money borrowed was in the name of the corporation.  Students should also note that the construction contracts were probably with the corporation and not with the individuals concerned.  (Henri and Gaetan).


On this basis, Gaeton may be able to maintain that the corporation was indebted, and he was personally not liable.  He might also take the position that he was an unsecured creditor of the corporation.


Gaetan would probably be successful in avoiding personal liability for the debts of the corporation (unless he had guaranteed them in some fashion, but the case does not indicate that he had done so).  To avoid the loss of funds that he personally advanced, he would have been wise to seek reimbursement from the company as each account was paid rather than wait until the point in time when the bank called its loan and brought the project to a halt.

CASE 8
This case is based upon Toronto-Dominion Bank v. Coopers & Lybrand Ltd. (1982) 19 Alta. L.R. (2d) 387.  The issue here is the application of the indoor management rule to the facts.  In the case, the documentation appeared to be regular and proper, and neither the second director or the company objected to the transaction after its completion (and the company had received the funds from the bank).  The court held the bank was entitled to rely on the documentation, and its security was valid.
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CHAPTER COMMENTARY

After learning about forms of business organisations, most students will naturally consider the problem of financing the growth of a venture.  This chapter relates to corporate finance (with a focus on equity) beyond the capital contributed by principals and that available through bank financing.  Securities regulation governs the nature of securities, the method of their distribution and trading, and obligations to disclose information as to their riskiness, in order that investors may make informed purchase decisions. While the chapter clearly focuses on shares of a corporation, students must bear fully in mind that “securities” are broadly defined and can include not only shares and debt instruments, but many “non-traditional” investment vehicles as well. The definition of a security includes any document commonly known as a security, typically evidence of title to or interest in the capital, assets, property, profits, earnings or royalties of any person or company. The regulation of securities is, constitutionally, an area of  provincial responsibility, and the paramount policy goal behind regulation is to balance the twin needs of capital market efficiency and market integrity.  Students must understand that both policy objectives are important, and require balanced achievement.  The consequence of failure is capital market failure; either a market that is not trusted, or one so encumbered by regulation that it has no liquidity.  Disclosure requirements are the chief means of informing investors and are the chief responsibility of reporting issuers.  With a few important exceptions, securities are subject to the obligations of true, full and plain disclosure within a prospectus, and to continuous disclosure thereafter on a timely basis. Students should recognise these measures as being the most straight-forward means to achieving the policy goals.  By the same token, there are special times when increased protection for investors is required.  These occur when owners of securities are solicited for their voting rights (proxies), in the case of take-over bids and issuer bids, and in cases of insider trading.  Students should recognize that this is the first chapter where powerful administrative tribunals arise, in the form of the provincial securities administrators.  The provincial securities administrators have considerable powers to act on specific matters and even more generally in the public interest, and the consequences of enforcement action can be extremely serious for those found in violation of the legislation, including imprisonment, fines and civil liability.   

DISCUSSION QUESTIONS
1.  What is the expected standard of prospectus disclosure?

Answer:

True, full, and plain disclosure of all material facts relating to an issuer is the expected standard, mandated by both statute law and the Supreme Court of Canada.

2.  What is meant by continuous disclosure?

Answer:

The timely release to the public of all material information that would significantly affect the valuation of a reporting issuer’s securities.

3.  To be registered as an Investment Advisor, what criteria must an individual meet?

Answer:

The individual must complete the Canadian Securities Course on market and investment knowledge, a Conduct and Practices course on ethical professionalism and account operation, and must work under close supervision for six months.

4.  What is an SRO and what does it do?

Answer:

SRO- Self Regulatory Organization(s).  Non-governmental bodies engaged in industry and charged with the creation and execution of rules and discipline among constituent members.  In the context of securities regulation, these are the Investment Dealers Association, each of Canada’s stock exchanges and the Mutual Fund Dealer’s Association.

5.  What is a tippee, and what are the consequences of being one?

Answer: 

A tippee is the recipient of a tip, such a tip being undisclosed material facts about a reporting issuer. A tippee therefore may liable for trading on that undisclosed information, and subject to imprisonment and/or fines of 1 million dollars or three times profit made or loss averted.  

6.  What are the twin policy goals of provincial securities legislation?

Answer:

To balance the twin needs of capital market efficiency and market integrity.

7.  Describe what a proxy is, and why it is important.

Answer:

A ‘proxy’ is a transfer of voting privilege by a shareholder to an agent on the basis of a trust, being either particular instructions to vote, or conversely, the right of the agent to vote as the agent sees fit.  It is important because a block of solicited proxies, voted as one, can be very influential in the outcome of votes held at a meeting of shareholders, particularly in determining the directors of a corporation.

8.  Under what circumstances and on what condition would a take-over bidder not purchase all the shares tendered by an shareholder in response to a bid?

Answer:

In all cases where the bid was made for less than all of the outstanding issue, and more shares were tendered than the offeror wishes to purchase, what is taken up and paid for must be done so on a pro-rata basis from all those who tendered into the bid.  No preference can be made to buy the shares of one shareholder over another.

9.  Compared to other bodies of law, why is securities regulation so late in developing?

Answer:

At the beginning of  20th Century, few members of the general public had much concern with anything that would fit into the category of ‘securities’, and the body of contract and tort law could serve their needs.  Prosperity and the ‘Roaring Twenties’ led to assets that were more broadly held across the social spectrum, much of which was later wiped out in the Great Depression.  Only this eventuality gave rise to the need for reform and regulation of the financial sector.

10.  Describe the two chief exemptions to the requirement of producing and filing a prospectus for a new issue of corporate shares.

Answer:

A prospectus is not required where a purchaser is buying, for their own account, at substantial minimum cost (varying by province between $97 000 and $150 000), or, where a trade is made by issuer in its own securities having solicited no more than fifty prospective arms-length purchasers and resulting in sales to no more than twenty-five, with certain provisions that these purchasers have appropriate net worth, experience and access to impartial advice.

MINI-CASE PROBLEMS
1.  The senior management of Consolidated Moosepastures Mining has discovered errors in their geological reports for their principal mining claim property.  Corrected estimates indicate an ore-body quality revised downward from 9.7 grams of pure unobtainium per ton of rock to 3.5 grams per ton of rock.  What should management do, in accordance with the law of securities regulation?

Answer:

This question requires an assumption before answering.  To be subject to a requirement of doing anything at all, Consolidated Moose Pastures must first be a reporting issuer.  If it is a reporting issuer, the management must consider whether the ore-body figures represent material information which would significantly affect the value of its securities.  Given that this is the principal mining claim of the firm and the factor is diminished to almost one-third, the information almost certainly fits the definition.  If CMM is a reporting issuer, management would therefore be required to file a Material Change Report and make a press release on a timely basis.

2.  Victoria owns 7.5 % of the shares of Harmony Publishers.  On Wednesday, in the locker-room of her country club she overhears one woman telling another that “We’ve signed Angelica to three, and I’ve just got to get a dress for Saturday’s launch party.”  Victoria is certain that the speaker is Fran Collins, wife of Harmony’s managing editor, whom she had seen at a shareholder’s meeting, and that ‘Angelica’ could only refer to Angelica Constance-Smythe, the current diva of romance fiction.  Would Victoria be in violation of the law if she bought more shares in Harmony between now and Saturday?  Have any laws been broken already?

Answer:

Again, for the question to have any relevance, students must first assume that Harmony Publishers is a reporting issuer.  Students should recognise that Victoria is not an insider of Harmony Publishers by virtue of her 7.5% shareholding; a 10% holding would be required.  It is however possible to conclude that she may be in a “special relationship” with the reporting issuer, as she has obtained information from someone (spouse of an insider) who she knows or ought to know is in an enumerated “special relationship”.  Thus the question turns on whether the information is in fact material and undisclosed to the public.  Student’s interpretations and assumptions may well vary, that printed and distributed invitations constitute public disclosure, through a spectrum to a surprise party and announcement intended to catch the publishing world off-guard.  Students must also address the materiality of the announcement, perhaps by making reference to thoughts of the relative scale of the notoriety of the author in relation to that of the publishing house itself.  As long as students elaborate on these thoughts, they are answering correctly.  Those who believe that both aspects of materiality and undisclosed nature are met would be correct in concluding that further purchases by Victoria would contravene the relevant securities act.  As to whether an offence as already occurred, based on the above assumptions, the answer is yes, for the act of tipping does not need to be followed by dealing in the security.  Disclosure before public disclosure is the essence of the offence.     

COMMENTS RE: CASE PROBLEMS FOR DISCUSSION

CASE 1

This case is loosely based on a BC Securities Commission decision in settlement of In the matter of Brian Paul Kuhn, 2002 BCSECCOM 786 (BCSEC).   The first issue raised is whether there is a duty upon an investment advisor to inform him or herself as to material facts relating to the proposed distribution of shares (exercising due diligence), particularly where these shares are in the capital of a private corporation.  The answer is clearly yes, that such a duty of due diligence exists, requiring verification of the representations made by the corporation, particularly where the investor is unlikely to be able to obtain information from any source other than the advisor.  The issue of Alfredsson’s wife Jane is largely a red herring, but certainly suggests that Alfredsson could well have had sources of information at hand, had he attempted to exercise due diligence.  In terms of redress, the Kuhn case decision imposed, on similar facts, a fine of $10 000, costs of $5 000, and a prohibition for seven years from becoming or acting as a director or officer of any issuer and from engaging in investor relations activities in British Columbia for that period.

CASE 2

This case is loosely based on an Ontario Securities Commission decision In the matter of Chateram Ramdhani, an unreported decision dated March 29, 2002.   The first issue raised is whether Julia is displaying an understanding of her responsibilities as a registered

salesperson and of the “Know-Your-Client and Suitability” provisions that are the duty of an investment advisor.  In her telemarketing efforts it appears that her selling from inventory did not involve real steps to inquire into the investment objectives of her clients. Merely working from two tests, income of $20 000 and net worth of $20 000, does not live up to her obligations as a registered salesperson.   This failure in performing acceptable due diligence is sufficient to support a suspension of registration and a refusal to transfer an existing registration of the employee from one firm to another.  Such a suspension is not likely to be for a fixed period, but rather confined to requiring her re-enrollment in and successful completion of the Canadian Securities Institute’s Conduct & Practices Handbook Course, and then any other remedial conditions placed on her future registration.
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CHAPTER COMMENTARY   

The contract of employment at common law is now subject to a great deal of legislation in each province which dictates minimum wages, hours of work, notice of termination, and working conditions.  Other legislation, at both the federal and provincial levels,  mandates benefits, etc. for employees.  This cannot be adequately covered for all provinces in an ordinary text, and consequently,  the legislation of a particular province may be examined in class if the instructor has such material available, and should desire to do so.     


A helpful approach to the examination of the employment relationship might be to compare it to the agency and partnership relationships, and in this fashion, highlight its differences.   An alternate approach would be to begin with the basic element of control, and then expand on this by reference to the except in the text from the Montreal v. Montreal Locomotive Works Ltd. case (p. 327).  The organization test might then be examined to distinguish the employment relationship from the position of the independent contractor.  The Mayer v. J. Conrad Lavigne Ltd.  Judicial Decision (pp. 339‑340) may be reviewed as a part of the discussion of this topic.     


The rights and duties both of the employer and the employees may next be considered, together with some additional emphasis placed upon the duties of employees, particularly where the employee signs a restrictive covenant concerning competition  with the employer.   This latter aspect of the employment contract was dealt with in Chapter 8 (pp. 141‑143), but may be reviewed with Chapter 19 text material to place it in the context of the entire employment relationship.     


Dismissal and unjust dismissal have been subject to a certain amount of judicial re‑thinking, particularly in recent years.  This has been especially true with respect to the matter of reasonable notice.   While in the past, notice of termination could be quite short (a day or two, or even a few hours in the case of an unskilled, hourly paid employee), this is no longer the case.  It is not uncommon for long service, unskilled employees and persons in low level management positions to be entitled to lengthy periods as notice of termination. Recent cases have calculated the reasonable notice requirement for a long service senior management employee to be in the neighbourhood of a year, but  notice periods of  up  to two years have been determined as "reasonable."  The  Pilon case (footnote 32, p. 334)  is a further example of this  trend  towards longer  notice requirements on  termination.   The  Bardal v. The Globe &  Mail Ltd.   judicial decision explains the duty of the employee to mitigate loss in the case of wrongful dismissal,  a requirement that should be discussed along with the topic of reasonable notice.     


The Judicial Decisions outline two important areas of employment law: The determination of the existence of the employment relationship, and the matter of wrongful dismissal.    The case of Mayer v. J. Conrad Lavigne Ltd. (pp. 339‑340) provides an example of the test for the employment relationship, in which the judge outlines the four fold test, and how it has been applied in other cases.  He then proceeds to discuss and examine the  organization test.  The Bardal v. The Globe & Mail Ltd. Judicial  Decision (pp. 340‑342) illustrates the factors considered by the court in determining wrongful dismissal, and outlines the consideration given to the various factors that constitute reasonable notice in the particular circumstances.  Each component of the employee's remuneration was considered, as well as the employee's attempt to mitigate his loss.  The court then calculated the amount of the damages based upon the period of reasonable notice.  The Smith v. Viking Helicopter Ltd. judicial decision illustrates judicial thinking on the issue of constructive dismissal.


The text also deals with the liability of an employer for the torts of an employee, and where the employee fails to properly  perform the employer's contracts with third parties. The liability of the employer in tort is illustrated in the diagram in this chapter of the guide.    

DISCUSSION QUESTIONS

1.   How is an employment relationship established?  What elements of the relationship distinguish it from agency or partnership?       

Answer:      

The employment relationship is established by a person called  an "employee" entering into an agreement with another called the "employer", whereby the employee agrees to perform services for the employer in return for the payment of a wage or other remuneration.  The employment relationship is distinguishable from agency or partnership on the basis that the employer has the right to direct the work to be done and the manner in which it is done.


   

2.   Explain the "four fold test" for employment.  Why did the courts find it necessary to establish this test?       

Answer:      

The four fold test was established because "control" as a test was inconclusive in the determination of the employment relationship, given the complex relationships which modern business developed for employment.   The test involves not only "control"  but also (2) ownership of tools, (3) risk of loss and (4) chance of profit.






3.  Distinguish a contract of service from a contract for services.  

Answer:      

A contract of service relates to the employment relationship.  A contract for services is usually a contract made of the services of an independent contractor.

4.   Must a contract of employment always be in writing to be enforceable?  If not, under what circumstances would writing be required?       

Answer:      

No.   A contract of employment need not be in writing unless it is to run for a fixed term of more than one year.






  

5.   Outline the general or implied duties of an employee under a contract of employment.       

Answer:      

An employee has the implied duty to carry out the reasonable orders of the employer, provided that they are made within the scope of the employment.  The employee must use the employer's property in a reasonable manner, and must keep confidential any  information given during the course of employment. There is also a duty to devote the required hours to the employer's work.










   

6.   What duties of  an employee extend beyond the period of  employment?   In what way would a breach of these duties be enforced?       

Answer:      

The duty not to divulge confidential information about the employee's business extends beyond the employment relationship.  The employer may enforce this duty by way of injunction if necessary, or claim damages if the duty is breached.




   

7.   Why are employers under certain circumstances vicariously liable for the torts of their employees?   Identify the circumstances under which vicarious liability would arise.       

Answer:      

Because employees are considered to be carrying out the orders of their employer, if a tort is committed during the course and  scope of their employment, the tort is considered to be a tort of  the employer, and the employer liable.   For vicarious liability,  the tort must be committed during the course of the employee's work.







8.   Identify the conditions or circumstances under which an employer would be justified in terminating a contract of employment without notice.       

Answer:      

An employer would be justified in terminating an employee without notice if the employee is incompetent, grossly negligent  in the performance of his duties, or concurs in a crime against the employer.   The right would also exist where the employee's  actions constitute a breach of the employment contract.






   

9.   What factors must be considered in determining reasonable  notice if an employee or employer should decide to give notice of termination of a contract of indefinite hiring.       

Answer:      

Reasonable notice would take into consideration the employee's length of service, position within the firm (responsibility),  opportunities for other employment, age, customs of the trade, and any representations made at the time of hiring concerning the employment.
       

10.   If an employee is wrongfully dismissed, explain how a court would determine the money damages which should be paid by the employer for the wrongful act.       

Answer:      

Damages are determined on the basis of what the employee would have earned during a period of reasonable notice, had it been given, less any earnings of the employee during that time period.











11.  Why must an employee mitigate his or her loss when wrongfully dismissed?       

Answer:      

The courts expect an employee to mitigate his or her loss on the basis that a reasonable person would attempt to find employment immediately to reduce the loss resulting from the breach. 

MINI-CASE PROBLEMS
1.  Marie was employed by Rigney as Bookkeeper and Office Manager in her sales agency for over ten years.  Without notice or explanation, Rigney informed Marie that her services were no longer required, and requested her to leave the premises.  At the time,  Marie was earning an annual salary of $25 000.  What additional information would you wish to know if Marie asks your advice as  to whether she should take legal action against Rigney for wrongful dismissal?       

Answer:      

Additional information:  Opportunities of similar employment elsewhere, Marie's age, any customs of the business or trade as  to notice, any representations as to her concerning the employment at the time of hiring, and any agreed upon notice period.  You might also inquire if Rigney had any grounds for immediate dismissal.




   

2.  Jones, who was earning an annual salary of $30 000. was summarily dismissed by Smith, his 

employer.  A week later, Jones obtained a new position with another firm at an annual salary of 

$30 000.  If Jones takes legal action against Smith for wrongful  dismissal, what would his damages be if he were able to prove his claim successfully?       

Answer:      

Since Jones found a new position and the same salary a week later, his loss would be equal to 1 week's wages ($625) unless  benefits received at the new place of employment were less than before.











3.  A hired B as a sales clerk in her yard‑goods shop with a promise that the position would be "permanent" employment.  Later, A overheard B arguing with a customer about  the quality of  some cloth  which the customer wished to buy. When questioned as to why she argued with the customer,  B replied that no one was going to insult  her  by  challenging  the truth of any statement which she made about the goods she was selling.   A then dismissed B for her "attitude" towards customers.  Advise A and B.       

Answer:      

A would not be entitled to dismiss B without notice unless  B's actions indicated incompetence or gross negligence.   If she was expressly told never to argue with customers, her breach of  this duty might be grounds for dismissal, otherwise A may have wrongfully dismissed B.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

The nature of the relationship between Martin and Chemical‑Cosmetic Distributors will essentially determine the firm's liability.   On this point, if the relationship is that of employer‑employee,  the principle of vicarious liability comes into play, and the employer becomes liable for the negligence of the employee.  The nature of the relationship may be determined by applying the test in the  Montreal Locomotive Works case.  What degree of control does the Company exercise over Martin? Does the fact that she has the right to sell other products affect the nature of the relationship?  Is she "employed" or is she an "agent"?  What difference would it make if she was an agent?  Ownership of tools:  Who owns the tools?  (the car?).  The risk of loss:  Who bears this?  The chance of profit?     


If it can be said that the control which the firm exercised over her was minimal, and she was, in a sense, subject to similar control by  the firms which manufactured the other lines of  products which she sold, then the conclusion might be that she was not an employee, but an independent sales agent.   See Harris v. Howes and  Chemical  Distributors  Limited, [1928] 1 W.W.R. 217.  On this basis, vicarious liability would not apply, and only Martin would be liable for her negligence.    

CASE 2      

The case raises three issues concerning wrongful dismissal:      


(1)
What constitutes wrongful dismissal?     


(2)
How are damages determined in wrongful dismissal cases?


(3)
What steps must a wrongfully dismissed employee take on dismissal?      


Unless  the employer has  grounds for immediate dismissal,  and no  notice requirement is set out in the contract  of employment,  reasonable notice must be given of termination.   Clearly, Mario did nothing wrong, as grounds for immediate dismissal would require something more than a mere disagreement over his poor performance on the race circuit.     


The damages which are  granted for wrongful dismissal are  usually limited to the earnings and benefits that the employee would have received had he been given reasonable notice of termination.  See the Bardal v. The Globe & Mail Ltd. Judicial Decision for the method used to determine this amount.     


These figures might be identified or calculated by the students as responses to the question:  What amounts would be included in the calculation of the damages?  If a year, say, is  considered reasonable notice (since Mario holds a fairly senior  position in the firm) he would probably be entitled to a year's salary, pension contributions for the year, his share of profits, the value of the other benefits associated with his position (such as the use of the car), but not including the bonus if it is entirely discretionary.     


He would be obliged to immediately look for other work, and any earnings made in his new employment would be deducted from  the amount of damages.  Query:  Would he be penalized for taking  the two‑week holiday?  For cases on this topic see McNamara v. Price Wilson Limited (1979), 12 B.C.L.R. 300 and Delano v. Atlantic Trust Co. (1977), 24 N.S.R. (2d) 53.    

CASE 3      

The facts of this case  are adapted from the facts in the case of McKee et al. v. Dumas et al., Eddy Forest Products Ltd. et al.  (1975), 8 O.R. (2d) 229. The case  is concerned with the employment relationship in the sense  that the party injured by  the driver's negligence wished to recover  from the driver's employer.   The arguments  of  each  corporation  would  be  directed  at  the relationship which they had with McKenzie. Some of the points which they might raise can be obtained from the students by way of such questions as:   Who has the right  to direct the work which McKenzie is to perform?   Who controls the manner in which it is performed?  Who owns the tools?  (i.e., the truck?) etc.     


The case is complex in the sense that the ordinary rights of the employer are split between the two companies.  For example,  Timber‑Hall has the right to direct the work of McKenzie, but not discharge or discipline him (two important rights of an employer).  
The two  employers cannot both be vicariously  liable for the acts of  the employee,  and while the general  employer has the burden of proof,  if it can establish  that the temporary employer had complete control of the employee at the time  of  the accident,  then  the temporary employer will  be vicariously liable.  In the  McKee  case, the court expressed the above reasoning, and if it is  applied  to this case,  Timber‑Hall  would be liable for the negligence of McKenzie.    

CASE 4      

This case is concerned with the obligation on the part of an employee to devote his time and energy to his employer's business. Harkin signed an agreement to that effect.  He was, however,  employed as an "advertising agent."  The case in this regard, raises two questions:  Is Harkin entitled to use his spare time for his own profit?  Is the directory which he published "in competition with his employer's business"?     


The general rule is that an employee is only obliged to devote  the required hours of work under his contract to his employer's business, and his spare time is his own.  Unless some other restriction exists, any profit which a person earns from spare  time activity does not belong to the employer.  In this case,  however, the question must be asked:  Did Harkin compete with his employer in his spare time activity?  Since he agreed not to do  so, his actions may be in violation of his contract, and he may be liable to his employer to deliver up any profits earned from his competition.  See:  Sheppard Publishing Company v. Harkin (1905)  9 O.L.R. 504.    

CASE 5      

This case  raises a number of issues  concerning employment relationships: Is the employer entitled to unilaterally change the employment relationship by promoting  the employees against their will?   Would a promotion constitute a breach of  the employment  relationship  by  the employer?   Is  the situation analogous to a "demotion"  or constructive dismissal?   Was the action  of the employer in  giving the promotion an attempt  to avoid paying the employee the substantial commission if the sale was made?   Did  Lynne's action  constitute ground for immediate dismissal? 


From the facts of the case, Leroy might successfully argue  that the unilateral change in the employment relationship  constituted breach on the employer's part if he was not prepared  to accept the promotion.  The employer's actions of placing him  in the position where he was obliged to accept it or be terminated might be considered notice of termination if he chose not to  accept the promotion.  The argument between Leroy and the Vice‑President would not constitute grounds for dismissal, and  Leroy would probably succeed in an action of wrongful dismissal.  Lynne, on the other hand, struck the Vice‑President, and her actions, if treated as an assault, would perhaps entitle the company to terminate her without notice.  


The facts related to Leroy are similar in part to those set out in Prozak et al. v. Bell Telephone Co. of Canada (1984) 10 D.L.R. (4th) 382, where the court held the employer liable for wrongful dismissal, and established the notice period at eighteen months.  The employee, however was a long‑service employee in that case, and in this case Leroy had been employed for only a few years.   The notice period would likely then be a much shorter period, and would perhaps include the commissions earned on the large contract if the bid was successful.       

CASE 6
The issue in this case concerns human rights legislation.  Most provinces prohibit employers from discriminating against employees for their religious beliefs.  In this case the employee joined a religious sect which treated Saturdays as a holy day.  The question here is:  Must the employer change its work schedule to accommodate Mary K's new-found religious belief?  Does her refusal to work on Saturday's constitute insubordination?  These issues should be discussed.  The broader issue of human rights and whether an employer should accommodate all employee rights of this sort should be considered.  Does an employer have a right to expect accommodation on the part of the employee as well?


In the case upon which this problem was based, the employer was held to have violated the employee's rights by discharging the employee.  As a general rule, employers are expected to make reasonable efforts to accommodate an employee's religious belief. In this case it failed to do so.

CASE 7
Harold would claim wrongful dismissal if he should decide to take legal action against the employer.  He, would argue that he was entitled to 'reasonable notice' of termination, and entitled to compensation for that period of time.


The employer would be obliged to establish grounds for immediate dismissal, otherwise it would not be able to justify termination without reasonable notice.  In this case the employer might argue that in a small community Harold is the representative of the Company in its dealings with customers, and must enter their homes to repair equipment, etc.  He must, therefore, be aware that he cannot visit customers' homes smelling of alcohol nor can he have a reputation for brawling (associated with alcohol consumption) and expect customers to feel comfortable with him in their homes.  The employer would argue that his reputation for drinking and violence would have a serious effect on the employer's business if it continued to employ him.  


Given that Harold had not been warned about his behaviour, and that his trouble with the law occurred "off the job" Harold might be successful.  The 'reasonable notice' period, however, might not be lengthy given his short work history.

CASE 8
Students should recognize that this case raises a human right issue - discrimination between person on the basis of their marital status.  While the employer might argue that the special benefit for married employees was necessary to attract them to the remote work site, the benefit was discriminatory on a basis prohibited by the legislation as it was not a bona fide qualification for the job, and not related to the discharge of their duties.  The employer would accordingly be in violation, and obliged to offer the same benefit to all employees regardless of their martial status.  See:  Ontario Human Rights Commission v. London Monenco Consultants Ltd. et al. (1992) 9 O.R. (3d) 509 for a similar case.

CASE 9
The facts of this case are designed to raise the issues dealt with in Doug Queen v. Cognos Corp., a 1993 Supreme Court of Canada decision.  The central point for discussion is the misrepresentation of the position to the potential employee.  The employer here essentially committed a tort by deliberately misrepresenting the position, and if the applicant for the position relied on the misrepresentation to her detriment, then the employer may be liable for the loss she incurred.  To be successful, however, Ms. Take must establish that the misrepresentation was fundamental to her decision to terminate her prior employment, and also that she incurred a loss in doing so.  The payment of the balance of her old apartment lease and her costs incurred to move to the new city would be examples of the latter.

CHAPTER 20  PRIVATE 

LABOUR LAW  

LABOUR LAW DEFINED







347 

DEVELOPMENT OF LABOUR LEGISLATION IN CANADA


348

COLLECTIVE BARGAINING LEGISLATION




349 

  The Certification Process







349 

  The Negotiation Process







350

  Strikes and Lockouts







 
352 

  Compulsory Arbitration







352 

  The Collective Agreement and Its Administration




353

THE UNION ‑ MEMBER RELATIONSHIP




354

Duty of Fair Representation







356 

CHAPTER COMMENTARY  

A large part of the material in this chapter is devoted to the definition of labour law terms, and to an explanation of the basic processes  related to the collective bargaining relationship. These processes are explained in general terms, since much of the law is found in provincial collective bargaining legislation.     


Labour relations statutes are similar in concept, but differ in many respects, particularly in terms of the rights of the parties and the powers of the labour relations boards.  These rights and powers are briefly described in the text. In addition to this material, the chapter contains a part which examines the union‑member relationship, and provides in general outline of the nature and rights of both the organization and its members.  The Lee v. Showmen's Guild of Great Britain (Case excerpt on pp. 355-356) provides a useful outline of the union and its rights and duties, while the Astgen v. Smith Judicial Decision (pp. 558‑559) provides an insight into the legal nature of the entity.  The cases chosen for class discussion in this chapter were chosen in part to review the various processes in the text. Case 1 provides a fact situation which may be used as a basis for  discussion of the organization and certification processes covered on p. 349.  Case 2 may be used to discuss the negotiation process and the problems of secondary picketing (p. 352). Case 3 deals with the trade union and its legal relationship with its members (pp. 355).  The last case problem in the chapter is  an arbitration case which may be discussed, and a decision made as if the students were acting as the arbitrators hearing the grievance.     


One approach to this topic might be to organize your lecture in the following manner, since collective bargaining law is  concerned with four distinct forms of activity:      


(1) The organization process.     


(2) The certification process.     


(3) The negotiation process.     


(4) The administration process.      


Instructors might emphasize that in many cases, the employer and the employees are concerned with the organization process and the certification process only once, as these processes establish the collective bargaining relationship.  When the union is certified by the Labour Relations Board, the bargaining process  becomes an on‑going cycle of the negotiation process and the administration process until such time as the employer ceases business, or the employees collectively decide to end the relationship.     


With the organization process, it is important to note that the employer is obliged to take a relatively passive role in the selection of the bargaining agent by the employees.  While the employer may make "fair comment" on collective bargaining, no attempt to interfere with the formation of the union or the organization of employees may be undertaken, nor may any other  unfair practice be engaged in by the employer.  This obligation also applies throughout the certification and negotiation process as well.     


Note also that the negotiation process differs from individual bargaining at common law where the parties negotiate of their own free will, and where no penalties are imposed if they fail to reach an agreement.  Under collective bargaining legislation, the parties are obliged to meet and bargain in good faith with a view to making a collective agreement.  If the parties fail to reach an agreement, (and there is no legal obligation to do so) the parties may impose sanctions on each other to force an agreement.  This is not so at common law.     


Finally, you might point out that once an agreement is negotiated, the parties move into the administrative stage, where any disputes that arise must be settled by binding arbitration, rather than by the courts.  This provides a simple and expedient method of dispute resolution, and in addition, gives the parties some element of control over the type of person or persons who will be charged with making the decision.  The decision of the arbitrator, or arbitration board, however, is binding on the parties, and is not subject to review, unless the arbitrator acts in an unfair or biased manner, or exceeds his or her jurisdiction.  

DISCUSSION QUESTIONS

1.  Explain briefly the role of a union in collective bargaining.       

Answer:      

Labour unions act as bargaining agents for employees in their dealings with their employer on matters concerning working conditions and the employment relationship.

2.  Why was a collective agreement unenforceable at common law?   

Answer:      

Collective agreements at common law were considered agreements  in restraint of trade, and contrary to public policy.    

3.  Indicate the reasons why early trade union activities were considered unlawful.       

Answer:      

Early  trade union activities were considered unlawful because  they  were often conspiracies organized for the purpose of restraining trade.

4.  Define a collective agreement.       
Answer:      

A collective agreement is a written agreement made between an employer and a union recognized or certified as the bargaining  representative of the employees' employer, which establishes the terms and conditions of employment of the employees, and the rights and duties of the employer, the union, and the employees.

5.  What legislation determines the rights and duties of the parties engaged in collective bargaining?       

Answer:      

The legislation is a statute usually called a Labour Relations  Act or Collective Bargaining Act.











6.   What effect does collective bargaining have on  the common law employment relationship?       

Answer:      

The collective agreement would appear to override many aspects of the common law employment agreement and fix the terms and conditions of employment. 

7.  Explain how a union acquires bargaining rights.       
Answer:      

A union may acquire bargaining rights either by voluntary  written recognition of the bargaining agent by the employer, or by  certification of the union by a Labour Relations Board.      












8.  What is a bargaining unit?  How is it determined?       
Answer:      

A bargaining unit is a group of employees determined to be appropriate for collective bargaining by a Labour Relations Board (or voluntarily determined by the employer and the union).

9.  Outline the steps in the negotiation process and its purpose.       

Answer:      

The negotiation process begins with a notice to bargain given by one party (usually the union), following which the parties are obliged to meet and bargain.  If they cannot reach an agreement,  the next step is to follow through a conciliation process, whereby a third party conciliator (or board) assists the parties.   If the conciliator (or board) fails, the parties are then free to strike or lock‑out after a short "cooling‑off" period.   The purpose of this process is to postpone the use of a strike or lock‑out until after all efforts (including third party assistance) have failed to produce an agreement.

10.   Why is "third party assistance" sometimes necessary in the negotiation process?  What is the role of the third party?       
Answer:      

Third party assistance is designed to aid the parties in  their negotiations by providing a neutral independent mediator  or conciliator to help them resolve their difficulties.  The third party often helps the parties establish priorities in their  bargaining, or resolve their problems by suggesting alternatives to consider.      







   

11.   How are disputes between the parties resolved during the negotiation process, if third party assistance fails?       
Answer:      

If third party assistance fails, the parties may use the force of a strike or lock‑out.  In the public sector, compulsory  arbitration is sometimes imposed in lieu of a right to strike or lock‑out.

12.   If a collective agreement is negotiated, what method may be used to resolve disputes that arise out of the collective agreement?       
Answer:      

Disputes which arise while a collective agreement is in  effect must be resolved by way of compulsory arbitration.

13.  Explain compulsory arbitration.       
Answer:      

Compulsory arbitration is an arbitration process which the parties are obliged to follow because the right to strike or lock‑out is denied them under the labour legislation.

14.  What powers do arbitrators possess?  What duties must they perform?       
Answer:      

Arbitrators (or arbitration boards) are usually given the power to hold hearings to determine the facts related to dispute, and to render a decision which will resolve the problem, and be binding upon the parties.

15.   Explain the legal nature of  a trade union,  and explain how it  differs from other types of voluntary associations.       
Answer:      

A trade union, while a voluntary association, is lawful under statute law. It has no legal existence in most jurisdictions apart from its members.  In concept, the members are bound together by  contracts in which they agree to adhere to the organization's constitution. 

16.  Describe the legal obligations which a union has towards its members.       
Answer:      

A union has the duty to fairly represent its members, and to permit all persons that it represents to join the organization.   It may not expel a member except in accordance with its constitution and the rules of natural justice.

MINI-CASE PROBLEMS 
1.  Apex Company is a supplier of goods for the Dyno Company.  A lawful strike takes place at the Apex Company plant, and the picketing  employees refuse to allow a truck load of goods sent by Apex Company to enter the Dyno Company plant gates.   What are the rights of  Apex Company? Suppose the next day the Apex Company finds striking employees of the Dyno Company picketing the Apex Company plant  because  it  is  a supplier of Dyno Company.  What are the rights of Apex Company?       
Answer:      

Pickets may not interfere with the Apex Company contract  with Dyno Company. Apex would be entitled to an injunction to prevent the pickets  from  blocking entry  to the Dyno plant.   Picketing  at  Apex by  the employees  of  Dyno  would constitute secondary picketing,  and the Apex Company  would be entitled  to an injunction to stop the picketing.   It might also be entitled to claim damages against the pickets if they caused any monetary loss to Apex Company.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1

The facts provided in this case may be used for the purpose of review of the certification process.   Since students seldom know how unions obtain bargaining rights,  the procedure might be applied to the facts of the case. The certification procedure is explained on p. 349 of the chapter, but a few points that might be noted should include the requirement that a majority of the employees in the bargaining unit must indicate their desire to bargain collectively before the union may be certified.   This is often done by way of a supervised vote of the employees, and if a majority of the employees vote in favour of the union, then it may be certified.   Most jurisdictions determine this from the votes cast, and if a majority of the votes are in favour of the union, even if the number is less than a majority of the employees eligible to vote, the number is considered to indicate majority support.  Those who do not vote are treated as being indifferent to the result, rather than against collective bargaining.   From the facts of the case, a majority of the employees are in favour of the union from the outset, (six of the ten employees), and in some jurisdictions, the labour relations board may certify the union without a vote where a large percentage of the employees can be shown to favour a union.  (e.g.:  over 55% in Ontario).     


It is important to note that the certification process  replaces the right to strike for recognition, and a recognition strike is unlawful.   
CASE 2 

The facts of this case raise the issue of secondary picketing.  Assuming that the employees may legally engage in a strike (i.e., the required "cooling off" period after conciliation has elapsed), picketing may take place at the employer's place of business.   Since picketing is for information purposes only, the pickets may not block the entrances to the plant nor interfere in any way with the employer's property or persons entering or leaving  the premises.     


Can the striking employees picket Gear Warehousing Company,  a subsidiary of Gear Manufacturing Company?  If the two  corporations are closely related both in a functional and physical proximity to one another, then the picketing may  not  be  prevented by a injunction.  See:  Canadian Pacific Ltd. v. Weatherbee et al. (1979), 26 O.R. (2d) 776.     


The picketing of the customer, however, is probably a different matter. Since the customer had no direct connection with the labour dispute, the picketing of the customer would be a secondary picketing instance, and subject to an injunction because of the interference by the pickets in the operation of the company.  Note however, that had the picketing been peaceful and did not interfere with the operation of the company, no action could be taken by the company to stop the picketing.  
CASE 3      

The facts and issues raised in this case are essentially the same as those set out in the case of Bonsor v. Musicians' Union, [1954] 1 All E.R. 822.     


In their reading of the case, students frequently find that Bonsor has no cause for complaint, since the secretary of the union was acting "according to the rules." The case excerpt in the text on page 356), however, provides some guidance as to the rights of Bonsor, and the procedure that the union must follow before a member may be expelled from the organization.   The question might  be asked: What are the minimum procedural requirements for  expulsion of a member? Notice of the charge?   An opportunity to be heard?  A final decision only by the membership?     


In the Bonsor case, the court held that Bonsor had been improperly expelled by the union secretary, as the power under the union's rules was only to be exercised by the branch  committee of the organization.   Bonsor  was successful in his action.    
CASE 4      

The role of an arbitrator in collective bargaining is essentially that of an interpreter of the collective agreement.  Where a violation is alleged, the arbitrator is usually called upon to determine if the agreement has been violated or improperly interpreted by  the accused  party.   In the case of dismissal, as is this situation, the arbitrator would be called upon to decide if the company had just cause to dismiss Smith.     


Under the terms of the collective agreement, the company has the right to make reasonable rules of conduct (clause 12.01). The company did so pursuant to this right, and posted Rule 6 in September of 1990.  Arbitrators, however, generally assess the rules in terms of "fairness" and require the employer to prove that the rule is necessary, reasonable, brought to the attention of the employees before enforcement, consistently enforced, and the penalty appropriate for the violation. The employer is  also expected to establish that the employee could  reasonably expect the enforcement of the rule if the employee acted contrary to it.


An arbitrator would require the employer to prove just cause for the dismissal, and if the employer is unable to do so, the arbitrator may re‑instate the employee or (where permitted) vary the penalty to fit the violation.  The students should carefully examine the actions of the employer, and in particular, the act of allowing Nigel to continue to drive after the accident, and in spite of his record of accidents.   Is this consistent with the purpose and intent of Rule 6?   If the employer was concerned  for the safety of passengers, why was Nigel not dismissed immediately? Why did the company wait until after his trial?   In what ways might these factors affect "just cause"?     


Students may reach the conclusion that the employer's actions  were inconsistent with its rule and the serious consequences  attached to its violation.  If so, some lesser penalty might be substituted for the discharge.  

CASE 5
This case concerns the right of an employer and an employee to negotiate an employment arrangement that is outside the collective agreement, and in conflict with it.  The agreement provides for time and one-half pay for Sunday as well as Saturday work hours, and the union must consent to any change in these provisions.  The union was probably correct in objecting to the agreement between Susan and the employer as it represented a change in the collective agreement.


Susan's unwillingness or refusal to work on Saturday was for religious reasons, and the employer was expected to make reasonable efforts to accommodate her (as required by Human Rights legislation). Her dismissal was similarly based upon her religious belief for not working the Saturday shift.   Since Susan worked under a collective agreement at the time of her discharge, she could grieve the employer's actions, and an arbitrator (or Board) would hear the case.  Given the facts, the arbitrator would probably re-instate Susan in her job and require the employer to schedule her overtime on Sunday.
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CHAPTER COMMENTARY 

The law of bailment generally raises considerable classroom discussion, since most students readily identify the concepts and their application.  Everyone, on occasion, has either loaned a chattel, or placed his or her coat on a coat rack in a restaurant or other establishment, and, as a result, can identify personally with the activity.  Because of this familiarity with the concept, a possible approach to the discussion of the topic might be to employ the restaurant coat rack situation as a means of determining the nature of a bailment, the actual and constructive possession of the chattel by the bailee, and the question of liability for loss.  Case 1 of the case problems for discussion (p. 375), which resembles this situation, might be used in this regard.     


The diverse forms which a bailment might take frequently present problems for students in the determination of the standard of care required of the bailee.  Statements of the courts to the effect that the bailee must care for the goods "as a skilled shopkeeper" or use "ordinary care" or "reasonable care," are often difficult for students to comprehend, unless concrete examples are used to illustrate the standard.  The case excerpts on page 365 might be of assistance to establish the procedure employed by the courts to determine the standard of care in particular sets of circumstances.     


At this point it might be useful to emphasize that the rules for determining the liability of a bailee are based upon the standard of care which the courts have established for the various kinds of bailment.  As the text indicates, these tend to vary according to the benefit received by the bailee, with a higher standard normally applicable where the bailee receives a benefit  from his or her possession of the goods.   A high standard is  also likely to apply where the bailor receives little or no benefit  from the relationship.   In certain cases, the bailee is virtually an insurer of the goods, but this is generally limited to cases where the bailee has complete control over the goods, and the goods  are removed from the area where the bailor might inspect them from time to time.  The common carrier is an example of this type of bailee.  Carriers of goods and innkeepers are subject to standards of care that have developed over many years, and which have historical roots that date back to a time when both shippers and travellers were to some extent at the mercy of carriers and innkeepers.   For both of these relationships, the historical basis for the liability should be stressed, and perhaps applied to the present by way of the question:   Has the situation really changed over the years?  In what way (if any)?   The Judicial Decision in the chapter, Samuel Smith & Sons Ltd. v. Silverman (pp. 373-374)  deals with the storage of automobiles under  the ordinary parking lot situation where the bailment is subject to the usual disclaimers of liability.     


Because bailees for reward are subject to a high standard of care,  it  is not uncommon for them to limit  their  liability by way of a disclaimer clause  in the contract,  or by  fixing a specific standard of care limitation on  the liability  assumed.  Except in cases where a statutory liability is established, a disclaimer or agreed standard will be enforced,  provided that the limitation on  the bailee's liability has been brought to the attention of the bailor and agreed upon at the time that the bailment was made.  The Samuel Smith & Sons Ltd. v. Silverman   Judicial Decision (pp. 373‑374)  provides  a discussion of the general liability of a bailee for reward, and the importance of providing notice of any limitation on the liability of the bailee before the bailment is made.  As the court indicates, if the bailor is made aware of the circumstances under  which the bailee is  prepared to accept possession of the goods, and if the bailor is willing to enter into an agreement under those conditions,  then the limitation  on  the liability of the bailee will  apply. The  notice  to the bailor, however, is the key point, as the case turns on that question.


The Fraser Valley Milk Producers Co-operative Assn. v. Kaslo Cold Storage Ltd. judicial decision in the text (pp. 374-375) provides an example of interpretation of a bailment contract where the bailee is responsible for the bailor's loss.

DISCUSSION QUESTIONS    

1.  Define a bailment.       
Answer:     

A bailment is the delivery of possession of goods by the owner (bailor) to another person (a bailee) on the condition that the goods be returned or dealt with according to the bailor's instructions.











2.  Explain the term constructive bailment.       
Answer:     

A constructive bailment arises when goods  are invited to be placed in the care of the bailor, but no physical transfer takes place between the parties.

3.  How is the standard of care of a gratuitous bailee determined?  


Answer:      

The standard of care of a gratuitous bailee ranges from taking  reasonable care  of  protecting  them from foreseeable  harm (when the bailee receives  no benefit from the bailment)  to a very high standard (where the bailee receives a benefit from the bailment).

4.   What rights over a bailed chattel does a bailee possess?  Why are these rights necessary?       
Answer:      

The bailee has a right to take legal proceedings against any third party who interferes with his/her possession of the goods.

5.  Why do the courts impose a greater responsibility for the care of goods on a common carrier than upon a gratuitous carrier? 

Answer:      

The common carrier is a carrier for reward and may make  a sub‑bailment of the goods to other carriers.   The bailor loses possession and control of the goods once delivered to the carrier, and hence the carrier may be held responsible for any loss or damage.

6.  Indicate the "defences" available to a common carrier in the event of loss or damage to goods in the carrier's possession.     
Answer:      

The major defences of a common carrier are:  Act of God,  goods packed by shipper, goods improperly described, goods of a type that self‑destruct, damage caused by Queen's enemies.

7.  What standard of care is imposed on a bailor in a hire of a chattel?       

Answer:      

A bailor in the hire of chattel must provide the bailee with  goods that are reasonably fit for the use intended.







   

8.   What essential element distinguishes the rental of space in an automobile parking lot from a bailment of the vehicle?   How does  this affect the liability of the owner of the parking lot?       
Answer:      

The rental of space in a parking lot leaves the vehicle in the possession of the owner, as the owner has the keys.   A bailment  gives the bailee possession, and responsibility for the care  of  the vehicle, as the bailee parks it where he sees fit.

9.  In what way or ways is the responsibility of an innkeeper for the safekeeping of the goods of guests similar to that of a bailee for reward?       

Answer:      

The responsibility would be the same where the guest places the goods in the hands of the innkeeper for safe‑keeping.

10.  Why should an innkeeper be responsible for the goods of a guest which are brought into the guest's hotel room?       

Answer:      

The purpose of the rule is to establish the innkeeper's  responsibility to protect the guest's belonging while the guest is away from his or her room (such as in the hotel dining room).

11. Indicate the effectiveness of an exemption clause in a bailment contract for the storage of an automobile.  How do the courts view these clauses?       
Answer:      

Exemption clauses limit or exclude liability of the bailee while the goods are in the bailee's possession.   The clause would only be effective if made a part of the bailment contract  and the bailor was made aware of the clause  at the time that the bailment was made.

12.  To what extent is a bailee for reward entitled to claim a lien for the storage costs against the goods?       
Answer:      

A bailee for storage does not have a common law right of lien, but this is provided by statute.   If the storage is related to repair, a right of lien at common law exists for the repair costs.

13.  Explain:  


(1) fungible 


(2) pawn 


(3) pledge 


(4) sub‑bailment.       
Answer:      


(1) fungible:  an unidentifiable, interchangeable commodity (eg. grain).

             (2) pawn: a bailment of goods with a pawnbroker or security of a loan.

 (3) pledge: a bailment of securities, shares, etc. as security for a debt.


(4) sub‑bailment:  a further bailment of bailed goods by a bailee to another bailee.

MINI-CASE PROBLEMS
1.  Simple took his power lawnmower to a repair shop to have it repaired.  At the shop he signed an "authorization to repair"  sheet which directed the repair shop to "repair the engine."  The shop did so, but apparently found it necessary to replace most of the internal parts of the engine.  The repair bill was $350,  almost the price of a new machine.  Simple refused to pay the account when he realized the cost of the repairs, and the repair shop refused to release the mower to him.       
Answer:      

The repair shop would be entitled to a lien on the goods  for the repair costs, provided that the costs were reasonable.   If Simple fails to pay a reasonable price for the repairs, the shop  may sell the mower to cover its repair bill.

2.  Smith entered a clothing shop to purchase a new coat.  The clerk was busy, and Smith placed her purse on a table located near the coat racks while she examined several coats for size and fit. Her purse was stolen while she was examining the coats. Discuss the question of liability for the stolen purse.

Answer:
The act of placing the purse on the table did not create a bailment, because there was no 'constructive possession' of the purse by the shop owner.  Had a sales clerk told her to place her coat and purse on the table, a bailment may have been created, but from the facts of the case Smith acted without direction, and consequently the shopkeeper would have no liability because no bailment was created.









COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     
CASE 1      

The first, and perhaps most important point to be discussed in this case is the matter of possession of the overcoat and hat.  In order to have a bailment, possession must be transferred to the bailee, and the bailee must be prepared to accept possession  of  the goods.  Here, there was no actual physical taking of the goods by Hart.  However, was the provision of a coat rack in the alcove an invitation by Hart to Murphy to hang his coat in that area?   Was the coat rack there for public use ‑ or for use by the employees only?   Would this affect the relationship?  The only way  that Murphy would succeed against Hart would be by establishing  that the presence of the coat hooks constituted an invitation for him to place his hat and overcoat in that area, and by doing so, Hart acquired constructive possession of the goods.  If additional  coat hooks were located in the restaurant beside Murphy's table, and Murphy had placed his coat on the hooks, his chances of recovery would be greater, as the presence of the coat hooks in the restaurant area would likely be considered by the court as an invitation by Hart to accept the chattels as a bailment.   See: Murphy v. Hart (1919), 46 D.L.R. 36, where the bailee was held  liable for the patron's loss of his overcoat and hat on the basis of constructive delivery to the bailee of the goods by placing  them on the coat hooks placed for that purpose in the alcove.    

CASE 2      

The facts of this  case  are similar to those in the case  of  Townsend Air Services Ltd. v. Hansen (1974), 54 D.L.R. (3d) 205.  The plaintiff's claim would be based upon bailment, as the rental of the aircraft would be the "hire of a chattel."  With the hire of a chattel, the liability of the bailee should be ascertained by asking what standard of care is imposed upon the bailee. Was the damage to the aircraft due to her negligence in flying after official nightfall, when she was not trained to fly under night  conditions?   If she executed the forced landing properly, and in accordance with accepted forced landing procedures, would this nevertheless be negligence?  What significance (if any) should be attached to the fact that she violated the air regulations by  flying after official nightfall without a "night endorsement" on  her licence?     


In the Hansen case the court held that the onus was on the bailee to show no negligence.   Had the pilot not been flying after dark, the need for the forced landing would not have arisen and  the damage not occurred.   The bailee's negligence in violating the air regulations resulted in the loss suffered by the bailor, and the bailee was liable for the loss.    

CASE 3  

This case requires the student to determine the nature of the relationship between the owner of the motor vehicle and the parking lot.   Is it for "the rental of space only"  as the ticket states?  Bear in mind that the ticket, in effect, is the written contract between the parties.  Does it represent the entire agreement?  


What effect does delivery of the keys to the attendant have on the relationship?   Does it change it from rental to a bailment?   How does the notice in the form of a sign affect the liability of the lot owner?   Does the removal of the keys to a lot across the street alter the relationship? Does the exemption clause in the contract allow the parking lot owner to avoid liability for loss of the car and contents?     


In Heffron v. Imperial Parking Co. et al. (1974), 3 O.R. (2d) 722, a somewhat similar situation to this case, the court held that the relationship became a bailment on delivery of the keys,  and that the failure to return the car and contents when required constituted a fundamental breach of the contract ‑ hence the exemption clause was ineffective, and the parking lot owner liable for the patron's loss.    

CASE 4      

The facts of the case establish a  bailment for reward situation. A bailee for reward,  where the bailment involves the storage of goods  is subject to a duty of  care  that is  much lower than that of a carrier of  goods, and of course, higher than that of a mere gratuitous bailee, where  the bailee receives no benefit from the bailment.  The general rule is that a bailee for reward for the storage of goods must take "reasonable care of the goods.  The standard that is  usually applied  is  that of skilled shopkeeper (Brabant & Co. v. King, [1895] A.C. 632).  The liability, however, would normally not extend to include loss or damage that could not have been foreseen by a careful and vigilant shopkeeper (Bowert v. Parks (1964), 50 D.L.R. (2d) 313).     


In this case, the Sakura's would argue that the failure to block the skylight window would constitute carelessness, and a breach of the bailee's duty to take reasonable care of the goods. The warehouseman would argue that he could not have foreseen the entry of the arsonist and the burning of the building.  He would also argue that his liability did not extend to loss by fire, as this was specifically excluded by the contract of storage.     


In the case of Mason v. Morrow's  Moving & Storage Ltd. (1978),  87 D.L.R. (3d) 234, the court held:  (1) the warehouseman has no duty to warn the bailor that the goods were not insured against fire.   (2) the warehouseman is only obliged to take reasonable care, and could not have foreseen the entry of the arsonist and the burning of the building.    

CASE 5      

This case is similar to the case of Hansen v. 'Y' Motor Hotel Ltd., [1971] 2 W.W.R. 705. 


For class discussion purposes, the question  might  be asked: Does this case concern an ordinary bailment, or does it  involve the liability of an innkeeper for the goods of a guest?  Bear in mind that the liability of an innkeeper differs from  that of the ordinary bailee.   The club member would obviously wish to hold the innkeeper liable for the value of the jacket, and may argue  that the relationship was that of  bailor‑bailee.   In this case, however, it would be necessary for the bailor to show that the innkeeper had taken constructive possession of the coat.   This  might be established using the Murphy v. Hart case mentioned previously in Case 1 .  In the Hansen case, the court applied Murphy v. Hart, and found that by providing a coat room, the innkeeper had invited the bailment, and was liable for the loss.     


If the club member was a guest in the hotel, and had left the coat in her room, the answer would be different.  As a guest in the hotel, the innkeeper's liability for the loss of goods from the room would be limited to the amount specified in the Act, unless  the loss was due to the negligence or the deliberate acts of the innkeeper's servants, etc. (See text pp 370-371).

CASE 6      

Lacey in this case has created a bailment for reward by delivering up possession of the brooch to the jeweller.   Once a bailment is determined, it would be necessary to establish the standard of  care which the courts would likely impose on the bailee.   As a bailee for reward, this would probably be the case where the standard of care would be that of a skilled shop‑keeper. See  Brabani &  Co. v. King [1985] A.C. 632.  Since the bailee is a jeweller, the standard would consequently be very high,  as jewellers are considered to be extremely careful in the protection of their own goods.   Lacey would therefore argue that this standard should apply to the jeweller,  and the onus would be on  the jeweller to show that the brooch was lost through no fault of his.     


The jeweller might argue Lacey's failure to return to pick up the brooch following his letter to her represented abandonment of the goods, and he had no obligation to protect them or care for  them after the expiry of a reasonable time.   The jeweller,  however, would not likely be successful with this defence as her  claim was within the limitation period (6 years for contract).  Lacey would probably succeed.  See Chaing v. Heppner et al. (1978) 85 D.L.R.(3d) 487, as noted in case  excerpt in the text at p. 361.   If her claim was outside the limitation  period,  she would probably  not succeed. See: Davis v. Henry Birk & Sons Ltd. (1982) 41 B.C.L.R. 137.   

CASE 7
This case is concerned with the liability of the common carrier of goods, and hence a bailment situation.  The issue is whether the carrier should be liable for the breakage of the china.


Central Ceramic would probably argue that the carrier was aware of the contents of the cases, and failed to properly handle the goods.  The carrier would have two lines of defence: (1) The goods were packed by the shipper (2) the shipper changed the designation of the goods from 'fragile' to ordinary in order to obtain the lower shipping rate, and in doing so, was not entitled to the extra care required to handle fragile goods.


The key issue here is the fact that the carrier agreed to handle the goods at the lower rate knowing that they were in fact "fragile".  This point should be discussed to determine its impact 

(if any) on the defences which the carrier has raised.  The knowledge might affect the carrier's second defence but not the first one.


Since the carrier had no control over the way in which the goods were packed, it would probably avoid liability, particularly in light of the evidence that ordinary road vibration caused the protective packaging material to shift, leaving the china vulnerable to breakage if normally handled by the carrier.

CASE 8
Students should recognize the type of bailment in this case as one of carriage of goods by a common carrier.  The general rule here is that the common carrier is essentially an insurer of the goods and will be liable for loss or damage except for those circumstances that would allow it to avoid liability, such as Act of God, goods that self-destruct, etc. (see text p. 369).  The train wreck might be considered an Act of God, however, but it did not damage the goods.  The goods were destroyed as a result of the fire caused by the negligence of an employee.  On this basis, the carrier might be liable for the loss, subject to any limitations on the dollar amount of liability that the legislation might have fixed for common carriers.
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CHAPTER COMMENTARY   

The sale of goods, which is covered in this chapter and in the chapter which follows (Consumer Protection), represents an area of law that has been subject to much codification and legislative  activity.  This originated with the general codification of the law pertaining to sale of goods at the end of the 19th Century, and now includes the original legislation supplemented by "consumer protection" activity of the past two decades.  As a result, much of the law pertaining to the sale of goods is now found in the statutes, rather than in the common law.  The codification of the law was a beneficial change in many ways, the most important being:      


(1)
It clarified and simplified the law; 


(2)
It established the circumstances under which title passed, and when;     


(3)
It established the rights and duties of the buyer and seller under a contract of sale, and   


(4)
It outlined the various remedies available to the parties in the event of breach.  


For classroom purposes, the nature of the contract of sale should be examined, and the rules for the transfer of title (and hence, risk of loss) should be reviewed. In addition, the distinction between a condition and a warranty should be emphasized.  The duties of both the buyer and the seller are worth noting, and may be reviewed using the case problems.  Case problems 1 and 2 may be useful in this regard, as they not only raise the issue of the sellers duty, but deal with the remedies available to the injured buyer.     


On  the topic of breach or failure to perform, the Judicial  Decision provides an example of fundamental breach, and the right of a party to retain funds.  See pp. 395-396.     


The Public Utilities Com'n for City of Waterloo v. Burroughs Business Machines Ltd. et al. Judicial  Decision (pp. 395-396) is  a case which illustrates the doctrine of fundamental breach, and how the court applied it to a particular fact situation.  As the case indicates, the equipment failed to perform in a satisfactory manner, and even though the contract contained a clause that excluded the implied conditions and warranties under the Sale of Goods Act, the court permitted the buyer to rescind the contract.  The case also dealt with the matter of purchase of goods by brand name (p. 383), a topic covered under caveat emptor (pp. 387-388)  in the text.  On this point, it should be noted that there is  usually no implied condition as to fitness when goods are purchased by brand name, but as the case indicates, where goods are "tailor made" for the buyer, the brand name exception would probably not be applicable.     


Consumer protection legislation is not covered in this chapter, but reserved for the chapter which follows.  The principle of caveat emptor (pp. 387-388), however, is briefly examined in this chapter, and provides an outline of the position of the parties under the Sale of Goods Act with respect to those contractual activities that have been subject to much legislative activity under the guise of consumer protection.

DISCUSSION QUESTIONS    

1.  Distinguish a "sale" from an "agreement to sell."  Why and when is this distinction important?
Answer:      

A "sale" refers to a transaction where ownership is  transferred to the buyer.   An "agreement to sell" refers to goods not in existence or subject to some condition before transfer of ownership can take place.

2.  Why is the time of passage of title important in the sale of goods?       

Answer:      

Risk of loss follows title.   Hence, the time of passing  of  title is important.

3.   What are the implications of an unconditional contract for the sale of specific goods in a deliverable state?       
Answer:      

Title passes immediately.  (Rule 1)                 

4.  Indicate the significance of "notice" in the sale of goods.  

Answer:      

"Notice" applies in those cases where the seller must do something to put goods in a deliverable state.   When the buyer is given "notice" that this is done, the title passes.  (Rule 2‑3).

5.  Outline the contractual duties of a seller under the Sale of Goods Act.       

Answer:      

Seller must deliver the required quantity of goods to the buyer in accordance with the contract at the required time and  place for delivery. (Note also that seller makes certain implied conditions and warranties).

6.  What implied warranties are part of a sale of goods?       

Answer:      

Implied warranties are: 


(1) goods are free from incumbrances.


(2)  buyer will have quiet possession of the goods.

7.  Distinguish between a "warranty" and a "condition."  Why is this distinction important?       

Answer:      

A condition is a fundamental or essential term of the contract, which if broken, would entitle the innocent party to treat the breach as a discharge. A warranty is not an essential term of the contract, and would not entitle the injured party to treat the contract  as at an end.   It would only entitle the injured party to claim damages.                   

8.  Explain the significance of "caveat emptor" in the sale of goods.       

Answer:      

Caveat emptor places the onus on the buyer in a transaction to satisfy himself/herself that the goods will be satisfactory for the purpose intended, without recourse against the seller if they are not.            

9.  Under what circumstances would a buyer of goods be entitled to rescind the contract?  Give an example.       

Answer:      

The buyer could rescind the contract if the seller is in  breach of a condition.  Example:  Where the seller is in the business of selling a particular line of goods, and the buyer makes it known that he requires goods for a particular purpose, or relies on the skill of the seller to supply suitable goods, there is an implied condition in the agreement that the goods will be reasonably fit for the use intended.               

10.  Outline the remedies available to a seller of goods if the buyer fails to comply with the contract.     

Answer:      

Remedies of a seller are:  


(1) Lien 


(2) action for the price,  


(3) damages 


(4) retention of deposit, 


(5) stoppage in transitu 


(6) resale. 








11.  Explain stoppage in transitu.       

Answer:      

Stoppage in transitu is a procedure whereby the seller may 

stop delivery of the goods by a carrier if the buyer becomes insolvent.

12.  Under what circumstances would the skill and judgement of the seller give rise to an implied warranty or condition upon which the buyer might rely?       

Answer:      

See example set out in question 9 above.     

13.  If goods that are the subject matter of a contract for sale are stolen by a thief during the "cooling off" period, who bears the loss:  the buyer or the seller?       

Answer:      

Since the contract does not become effective until the "cooling off" period expires, and the goods are in the possession of the seller, title and possession would be with the seller.  Loss follows title, and the seller would therefore bear the loss. 

MINI-CASE PROBLEMS
1.   Andrew wished to buy paint for a dock which he had built at his cottage, and visited Sheldon’s Paint Store to obtain something  suitable.   He asked the clerk for dock paint which would not peel under  damp weather conditions, and mentioned that he had heard Brand X  was good, but wished to have the clerk's opinion as to its suitability for use on a dock.  The clerk said it was "OK as a paint," and Andrew purchased a quantity.  Several months after the paint was applied to the dock, it began to peel and fall of the surface. If the paint supplier refused to accept responsibility for the suitability of the paint, outline the rights of Andrew.       

Answer:      

Andrew could take action against Sheldon’s  for breach of the implied condition that the paint was suitable for the use intended.  Andrew might argue that he had raised the name brand X for an opinion, and since he had made Sheldon’s aware of the purpose intended, the statement by the seller that it was "O.K." implied that it was suitable for the use intended.  Andrew might argue that if it  was unsuitable the seller was obliged to state that it was not.  He would argue that he was relying on the skill of the seller to supply a suitable paint.


Fresh Fruit Juice Co. agreed to supply one hundred 250-litre drums of concentrated apple juice to the Institutional Food Produce Corporation, with delivery not later than October 31st.


On October 30th, the seller delivered one hundred and twenty-five 200-litre drums of the concentrate to the purchaser's plant.  The purchaser rejected the goods because they were in the smaller drums rather than the 250-litre size. Discuss the rights of the parties.

Answer:

The seller in this case may be in breach of the contract, since the contract specified 250 litre drums.  Performance of contracts must be exact, and in this instance the seller failed to comply with the terms of the agreement.  The 'reason' for the 250 litre specification may have been related to the product mixing facilities of the buyer, and hence an important term of the agreement.

3.  Basil Supply Co. shipped on credit twelve cases of goods to Able Wholesale Corporation on June 1st.  On June 15th, Able Wholesale Corporation was declared bankrupt and its assets taken over by a trustee in bankruptcy.  At that time, the trustee was in possession of eight cases of the goods that were shipped by Basil Supply Co.  Discuss the rights of the parties:

Answer:

Under the Bankruptcy Act, Basil Supply Co. may submit a written demand to the trustee for the return of the goods w/in thirty days of the Corporation's bankruptcy.  If the goods are unsold and still in the delivered condition, Basil Supply Co. may be able to recover the eight cases.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1     

The action by the seller for payment of the purchase price would be based upon the rule that the goods were sold and delivered, and the seller therefore entitled to payment.  The resistance to the action by the buyer might be based upon a number of defences related to the Sale of Goods Act.  For example, the defendant might argue that he made known his requirements to the seller, who was in the business of selling air conditioning equipment, and he relied upon the seller to select the proper  equipment for the purpose.  Since the device did not remove the smoke as required, the seller had failed to provide goods that were reasonably fit for the use intended.  (The seller accordingly being in breach of a condition).  See: Sale of Goods Act (Ont.), s. 15 (a) and Canada Building Materials Ltd. v. W. B. Meadows of Canada Ltd., [1968] 1 O.R. 469.     


A second defence might be to argue that the requirement that the equipment satisfactorily remove smoke was a condition precedent, and until satisfied, the property in the goods did not pass to the buyer.  Since the buyer did not signify approval of the goods, the seller was free to remove the goods, but had no  right to bring an action for the price.  See: Polar Refrigeration Service Ltd. v. Moldenhauer (1967), 61 D.L.R. (2d) 462.    

CASE 2      

This fictional situation raises the question of liability to the buyer for the injuries he sustained as a result of the chemical in  the fabric used to manufacture his ski jacket.   Grant purchased  the jacket after examining the material, but the defect was hidden in the fabric.  On a strict interpretation basis, the buyer would be bound, but this is not the case where the defect is not apparent to the eye. The buyer is not obliged to perform extensive tests on the fabric in order to determine suitability, but employ only those tests that might be performed by a "reasonable person."  The seller would be liable in this case for the sale of goods that were not merchantable if the buyer acted promptly on discovery and rescinded the contract.  Where the seller and the manufacturer of  the clothing could not detect the chemical, the manufacturers of the cloth could be held  liable in tort for Grant's injuries. See:  Grant v. Australian Knitting Mills, Ltd., [1935] All E.R. 222.    

CASE 3      

This case is concerned with risk of loss when the subject matter of a contract of sale is destroyed.  A discussion of this case should involve the transfer of title, and a determination of when the title in the goods passed.


When the press was completed and ready for delivery the seller notified the buyer as required under the rules (Rule 5) for the transfer of title.  The question here is:  was the press unconditionally appropriated to the contract at this point?  Did the buyer assent?  Probably yes.  The buyer was to arrange for the pick-up, and the seller's obligation under the sale was probably complete when the press was moved to the warehouse.  The loss was probably not due to the negligence of the seller, since the fire was caused by an arsonist.  Consequently, the seller may not be liable for the loss.  The buyer, however, would be liable to the seller for the contract price of the press.

CASE 4      

This case raises a number of issues that might be discussed concerning the formation of the contract, and the risk of loss.  When did the title pass under the contract?  Did it pass when the goods were delivered to the carrier? When received in Vancouver? Who is responsible for the loss? 


The fault was primarily that of the carrier, since he allowed the goods to freeze during shipment.  Should he be liable for the full loss, when he was prevented from selling the goods (at  only a partial loss) by the buyer's actions?  On what basis could the buyer claim the full loss from the seller?     
In this case, if the goods were in merchantable condition when delivered to the carrier, the title probably passed at the moment when the buyer was notified.   (See  the text pp. 378-380 for the rules which govern when title passes.)  Responsibility for the loss would normally be that of the carrier, since it was due to his negligence that the value of the goods was diminished, but the actions of the buyer may have limited his right to recover the full loss from the carrier.   The seller, however, would be entitled to payment in full, if the goods were of the proper quality, etc., at the time the title passed, as the risk of loss passed with the title.  See:  Donald H.  Bain Ltd. v. Beaver Specialty Ltd. et al., [1970] 2 O.R. 555, for a slightly different fact situation, but one which included a number of similar issues.    

CASE 5      

The agreement between the parties stipulated delivery in mid‑April but the seller did not deliver until late May.  Crockett could  probably reject the goods at the time, but accepted delivery.  The failure to inform Crockett to build within 14 days of receipt would perhaps entitle Crockett to replacement of the warped logs, and the seller did so.  However, did this agreement (offer and acceptance) prevent Crockett from claiming fundamental breach of the first agreement when he discovered that the new and old logs did not fit?  The seller would certainly argue that this was the case.     


Crockett's position would be that the logs were useless  for the construction of a home and that he had agreed to the replacement on the understanding that the seller  was providing materials fit for the use intended.  They were not, and the seller's breach went to the root of the agreement.  The court in this case  might find in favour of Crockett  on  the basis of fundamental breach, or breach of a condition that the goods were reasonably fit for the use intended.  However, in the case of Miller v. Pine Log Homes Ltd. (1984) 50 A.R. 106, the court held that by delaying construction for an unreasonable time that by implied condition of fitness no longer applied.     

CASE 6      

The important questions raised in this case are:  Did the seller meet the terms of the agreement?   Did the buyer have the right to reject  the goods? When did the title pass?     


The seller would argue that the sale was complete and the title to the goods passed when the goods and their certificates etc. were placed in the hands of the carrier.  (Rule 5).  The goods, therefore, belonged to the buyer when the Algerian authorities rejected them.     


The buyer would argue that one of the stipulations of the contract was that the goods meet the import conditions of the Algerian government, and until such time as they did, the title would not pass.  In the alternative, the buyer might argue that the careless packing by the seller resulted in the rejection, and the seller was liable for the loss the buyer suffered.     


If the stipulation that the goods meet the import conditions of the Algerian government was a term of the contract (express or implied) then the seller may be in breach of the contract, as the seller would be obliged to pack the goods  as required to meet the import conditions.  In the case of Agrex  S.A. v. Canadian Dairy Commission et al.  (1983) 24 B.C.L.R. 206, on similar facts, the court found that the title had passed, but the seller was liable for breach of warranty concerning the improper packaging. The court awarded the plaintiff lost profits as damages. 

CASE 7
Students should determine that Stubert entered into a contract for the produce by description as the goods were not in existence at the time.  According to the Sale of Goods Act for goods sold by description there is an implied condition in the contract that the goods will conform to the description.  In this case the goods were to be Number 1 Grade Hothouse Tomatoes.  On delivery, the buyer is entitled to a reasonable time to inspect the goods to determine if they meet the description.  Did Stubert's careless examination represent that opportunity?  Did his endorsement of the bill of lading constitute acceptance of the tomatoes?  Students should consider these questions.


Normal practice of the trade was to confirm that the goods meet the description before signing the title over (bill of lading) for delivery to the customer.  Stubert may have accepted the goods and it may be too late to later object to the seller about the quality.  Signing the bill of lading would be an act of the 'owner' of the goods, and this might constitute acceptance of the goods.  Caveat emptor.  However, if the packing of the tomatoes could be considered a deliberate misrepresentation of the goods to induce Stubert to accept them without examining the entire shipment, Stubert may be able to avoid the contract on the basis of misrepresentation.
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CHAPTER COMMENTARY   

Consumer protection legislation  to some extent reflects the reluctance on the part  of  the public  to seek  redress  from  the courts in  cases  where unscrupulous merchants pass off shoddy goods, or use deceptive trade practices in the sale of goods.  The courts have always provided a degree of "consumer protection" through the common law,  but as a general  rule,  they  have been reluctant to provide  much in  the line of relief  for the careless shopper or foolish user  of credit.  This has not been the case with governments in the preparation of consumer protection legislation. In some instances, consumer protection legislation has imposed strict requirements or obligations on sellers and  those whose extend credit to buyers.  See, for example, the position of the assignee of a promissory note in a consumer purchase transaction, or the position of the used goods seller in Saskatchewan (p. 404 of the text).  In many cases, nevertheless, the legislation was necessary to deal with practices that could not adequately be dealt with by the courts, such as credit reporting, and itinerant sellers.     


The variation from province to province in consumer protection legislation dictated a broad survey approach to the topic in the text, and for classroom purposes, the chapter may be examined in  this fashion.  As an alternative, provincial legislation for a particular province may be presented to the students to supplement the text, if  detailed information on the legislation of the province is necessary.  Some of the more important federal statutes are noted in the footnotes, as are some of the typical provincial laws.     


The problems facing a manufacturer operating under consumer  protection legislation are illustrated in the Judicial Decision of  Buchan v. Ortho Pharmaceutical (Canada) Ltd.  In the case, the manufacturer had taken a considerable number of precautions, but failed to include a detailed health warning on the package and failed to provide adequate information to the medical profession.  The manufacturer complied with the notice requests under the Food and Drugs Act, but the court held that the manufacturer also had a duty to provide adequate notice to the users as well.


The case may be used as a vehicle to discuss product liability and consumer protection generally.

DISCUSSION QUESTIONS

1.  Why was it necessary for provincial legislatures to introduce comprehensive consumer protection laws during the post World War II period?       

Answer:      

The need for consumer protection legislation arose because the manufacturing and the distribution systems for consumer goods  changed. Manufacturing was no longer localized, and goods were no  longer serviced by local retailers,  nor were the goods easily repaired by the users.  Warranties were also limited by the sellers, leaving the consumer unprotected.

2.  What form did the consumer protection laws take?       

Answer:      

Consumer protection generally took the form of changes in the law pertaining to the sale of goods which prevented manufacturers from excluding the implied warranties under the act.  It also imposed an obligation (in some provinces) on manufacturers to provide parts and services for their equipment in that province,  and established laws which protected consumers from hazardous products and false advertising claims.  Disclosure requirements and contents were imposed on credit granting and credit reporting agencies as well.

3.  What controls were generally imposed on sellers of durable goods?       

Answer:      

Sellers of durable goods were (in some provinces) expected to provide parts and service, and required to warrant that the equipment would last for a reasonable time in use.  The goods were also required to meet certain safety standards.

4.   Describe the impact of much of the consumer protection legislation on exemption clauses in the sale of goods.       

Answer:      

Exemption clauses in consumer good contracts were not permitted to exclude the implied warranties as to fitness, etc.





 

5.   How has consumer protection legislation addressed exaggerated advertising claims?       

Answer:      

Exaggerated advertising claims are now subject to the false or misleading advertising prohibition in the Competition Act  Investigation Act.  Provincial legislation in some provinces also makes sellers liable for any statement made about the goods which proves to be untrue.

6.   Why was it necessary for the Province of Saskatchewan to introduce its Consumer Products Warranties Act?       

Answer:     

The legislation was introduced because manufacturers of goods  had failed to provide adequate service for their goods in that province, and because sellers had attempted to avoid obligations  to persons who received goods or gifts, etc. and had no right of  action if the goods were defective.











7.  Has consumer protection legislation carried consumer protection too far in terms of the onus it places on the seller?   Does this not simply increase the cost of goods to the buyer?       

Answer:      

The cost  of compliance  with  the legislation  becomes  a cost  which the manufacturer or seller will  pass along to the buyer as a part of the purchase price.  However, compliance with the legislation may increase sales, as buyers will be less hesitant to purchase goods knowing that the warranties, parts, etc. are  available, and redress is available under the legislation.

8.   Explain the need for legislative control over the selling practices of door‑to‑door sellers.       

Answer:      

The control of high‑pressure selling practices of door‑to‑door salespersons was found necessary because persons were vulnerable when sold goods in their own home, as the lacked the opportunity to simply "walk away" from the seller.

9.   What  is  the purpose  of  the "cooling‑off  period"  which  the consumer protection legislation  frequently  imposes on  contractual relations  between buyers and door‑to‑door sellers?   

Answer:      

The "cooling‑off" period enables persons who purchased goods  from a door‑to‑door salesperson to review the purchase at their  leisure then make a decision as to whether they should proceed with  the sale.







10. Describe some of the practices of credit reporting agencies  which resulted in legislative control over their activities.      

Answer:      

Credit reporting agencies tended to collect a great deal on information of a personal nature about persons, some of it inaccurate, and stored it in large computer data books.  Concern over the use made of this information and the inability of persons to examine and correct information concerning them led to the control of the agencies and their use of the information.

11.  What practices of some collection agencies led to legislation controlling the collection of debts generally?       

Answer:      

Collection agency practices of harassment of debtors,  contacting their employers, pressuring their families to pay, and the use of documents similar to court forms led to legislation prohibiting or controlling their activities.

12.  The general thrust of consumer protection legislation has  been to provide accurate information or disclosure of essential terms to the buyer.  Has consumer protection legislation generally met this goal?       

Answer:      

Yes.  In general, the information provided by most sellers is accurate and does disclose the essential terms of the sale to the buyer.  The number of convictions for violation of consumer protection laws is relatively small in Canada at present.  

13.  Assess the statement:  "consumer protection legislation has increased the cost of selling, and in turn, the price which the buyer must pay for the goods purchased.  It does nothing to protect the negligent or careless buyer."       

Answer:      

Compliance with consumer protection laws adds to the price of goods and this cost is passed along to the consumer.  Overall,  however, it probably protects the buyer by providing better service and perhaps better quality goods.  Apart from this, it probably does very little to protect the careless buyer. 

MINI-CASE PROBLEMS
1.   An automobile owner purchased a container of cleaning solvent that was designed for removing rust and dirt from corroded metal parts.  The directions indicated that it  should be dissolved with  10 parts water to 1 part solvent, and  stated that  it  should not  be used full  strength.   The label bore the symbol for corrosive material,  and the words:  "For Industrial Use Only." The automobile owner diluted the solvent and applied it as directed,  but in doing so,  accidentally splashed the chemical into his eyes,  causing him  to lose the sight  of one eye.   He brought an action for damages against the manufacturer for his injury.    

Answer:      

Under the Hazardous Products Act dangerous goods must be so marked with a warning, and the first aid remedy, etc. provided on the label.  The goods in this case were marked with corrosion  symbol which should be an adequate warning to the user that care  must be taken in use.  The manufacturer would argue that the product was not intended for use by ordinary consumers, hence, the words:  "For Industrial Use Only", where only qualified persons would use the chemical.  The seller, however, may be liable for selling the goods to a consumer without providing adequate instructions as to its use and hazards.  The case would turn on  whether adequate warning of the hazard in use was given, as industrial users need not be given as detailed a warning as ordinary consumers, since they are presumably skilled in its use and aware of any dangers associated with the product.     

2.  Clarissa purchased a new Super 8 Sedan from Super 8 Motors Ltd., a licensed dealer of the manufacturer of the automobile.  The vehicle developed a number of problems after delivery, each requiring extensive repairs by the dealer under warranty.  After the 12th break-down of the vehicle, Clarissa approaches you for advice as to what she should do about her vehicle.

Advise Clarissa.

Answer:

Since the vehicle is a new vehicle, purchased from an authorized dealer, Clarissa my apply for arbitration under the CANVAP plan, and request either replacement of the vehicle or a return of her purchase price.  See text pp. 403-404.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

From a consumer protection point of view,  this case  concerns the duty of the manufacturer to warn the user  of any inherent dangers associated with the product.   The duty must,  however, be considered in light of its contemplated use.   Grinders  and  other devices  of  a similar  nature  are,  to a degree, inherently dangerous and some knowledge and skill  in their  use is necessary, otherwise danger and injury may result.   The question that might be asked is: Is a warning necessary to the user of the grinding wheel?  If so, what type of warning should be given?   Is a warning on  the package sufficient,  or should the grinding wheel also bear the same warning?  In this case, the manufacturer did provide a warning on  the package.   Was this adequate notice to a skilled workman?   Brown was a user  of a machine without notice of the warning on the package.   As a skilled craftsman,  was he on  notice to determine the maximum safe  speed for the grinding wheel  before using it  at  high speed?   To what extent  does the skilled user  have a duty of  care  where  he knows  that the likelihood of  disintegration of  a grinding wheel increases  with  the speed? How might  the courts "balance"  the duty of the manufacturer and the user  in this case?     


Goods  which  possess  inherent  danger  must  bear  warnings as  to their hazards,  and the manufacturer may be held  liable if the goods are not marked in  such a way that the warning reflects  the degree of danger associated with the normal use.   See:  Lambert et  al. v. Lastoplex  Chemicals Co. Ltd. et al.  (1971),  25 D.L.R. (3D)  121.   Where the product is  designed to be used by a skilled workman  who is  expected to be familiar with the hazards of using the product,  the warning need not be as detailed or explicit.   See:  Austin v. 3M Canada Ltd.  (1974), 7 O.R. (2d) 200.    

CASE 2      

This case illustrates a common consumer type transaction where the parties lack accurate information concerning the previous  history of the goods.   The goods are used goods,  which the seller offered as such,  and which the seller accurately described insofar  as  his knowledge of  the product was concerned. He was not aware of the extensive use of the vehicle by the owner prior to the school teacher.   On this point, the question might be raised:  To what extent does the seller have a duty to determine  the past  history of  the used goods sold?   The odometer registered 80 000 km.,  but unknown to both parties the device was on its second time around.  Should the seller be obliged to warrant the accuracy of the equipment?  Is the purchase a caveat emptor situation? What  obligation does the buyer have to satisfy himself that  he is  obtaining value for his money?     


If the mileage on the vehicle was miss‑stated,  the seller may be guilty of innocent  misrepresentation,  and the contract open to rescission by the buyer when the true facts were discovered.   The right to rescission, however, would depend to some extent on the circumstances surrounding the representation as to the mileage.  If it  was set out  in the contract,  it  may be a warranty. See:  Routledge v. McKay et al., [1954] 1 All E.R. 855.

CASE 3      

The facts of this case are adopted from those of the R.v. Steinberg's Ltd. case footnoted on p. 403 of the text.  Some questions might be:  To what extent was the error made?   Was this an isolated incident?  Did a clerk accidentally mislabel the one package, or a large number?  What difference would this make (if any)?  What steps did the management of the market take to prevent errors of this sort from happening?  Note the importance placed upon this activity in the Steinberg's case.  What corrective action  should the seller take?   Was there an intention to deceive the public?  Does this matter fall under the legislation?  See: Regina v. Standard Meats Ltd., [1973] 6 W.W.R. 350 for a case which states that strict liability is imposed under the Food and Drugs Act for misleading or false advertising in the selling of food ‑ hence  mens rea is not important.  Compare this with the position of the seller under the Consumer Packaging and Labelling Act in the Steinberg's Ltd. case where the defendant had used 'due diligence' to avoid error, and the charge of the Crown failed.

CASE 4      

The problem faced  by  Carter is  one which has  arisen due  to his casual manner in the documentation of the loans  which he has  made.   If the loan to Doe is  used as an example,  the loan fails to provide for a rate of interest, but  instead  states  the interest  as  a lump  sum  amount.  For  discussion purposes,  the rate of  interest might  be calculated as an annual  percentage rate.   (Depending upon the method used, the annual rate would be in excess of 60% and a violation of the Criminal Code [R.S.C. 1985 c.C-46 s. 347]).  Some questions that might  be raised to determine  the positions of Carter and Doe  might  include:   Is  Carter a money‑lender  subject to any licensing requirements?   Would the fact that he considered it a part‑time business make any difference?  Was the document intended to be a formal legal document i.e., a promissory note?  An I.O.U.?     


Would it make any difference if it was a simple I.O.U.?  If the loan fails to comply with the  Interest Act, R.S.C. 1985, c.I-15, could Carter collect the $200 interest?  What interest rate would apply?  (5%?)     


Note  that an interest rate in  excess of  60%  is  defined as a "criminal rate",   and  constitutes  a  violation   of   the  Criminal  Code.   Carter's non‑disclosure  of  the interest rate would also  violate  consumer protection legislation  requiring disclosure  of the interest rate in loans  for consumer purchasers.   If Carter attempts to collect the amount owing, Doe may apply to the court for relief under the Unconscionable Transactions Relief Act,  R.S.O. 1990,  c. 514 in Ontario (and similar legislation in other provinces) to have the court review the transaction, and  revise or relieve the debtor from payment.    

CASE 5      

This  case  concerns  credit  reporting  agencies,  and the use of  credit reports in business transactions.  A point to note in the case  is  that John Smith consented to the credit  check.   The problem  was due  in  part  to the carelessness of the credit reporting agency in failing to carefully check  the street address.  While it  was a rare coincidence that persons with  the same surname lived at the same house number, but on different streets (one was Pine Avenue,  the other Pine Street),  the mistake  was nevertheless  made  by  the reporting agency.     


Under  the laws of most provinces,  where credit is refused or the charges adjusted to reflect a poor risk, the purchaser is entitled to know the name of the agency  and to examine his file.   If an error exists,  the individual can have the agency  correct the error,  or if a conflict of opinion  exists, the individual can  have an explanation added  to the file to reflect his view  of the matter.   See text pp. 407‑408 for a discussion of credit agencies,  and provincial legislation such as the Consumer Reporting Act, R.S.O. 1990, c. C-33.

CASE 6      

The two issues  raised in this case  are related to Mary's conduct.  From the facts  of  the case,  the warranty  on  the vacuum  had expired,  and  the vendor's express obligation to repair under contract was past.  The seller was prepared to repair the defective part free of charge,  and did so, but charged her  for the repairs caused by her  action of throwing the vacuum in the pool. Were these repairs also a liability of the seller?   Were her  actions,  based upon the belief that  the smoke  was  a result  of  a defect  in  the machine, reasonable under the circumstances?   


Did Mary  have the right  to withhold payment  of  the last payment  on  the purchase?  To do so she would be obliged to establish some legal right similar to set‑off.   Could  she argue that the salesman's statement  that the machine was  "the  finest model  that  the company  had  produced"  constitute  a more extensive  warranty  than the contract  warranty?   Would consumer  protection legislation give her  the right to raise this claim?  If she cannot establish the right to withhold the last payment, an action by the seller to recover the remaining $50 would probably be successful.    

CASE 7      

A number of different consumer protection and other issues  are  raised in this  case.   The first point to note would be the statement Willie makes that his device will slice tomatoes "paper thin".  Is  this a  false  representation of fact or merely a statement to illustrate the comparative slicing ability of his machine vs. the  ordinary kitchen knife?   If this is a written statement, does it violate the Competition Act, false advertising provisions? If  the machine  truly works  on  a firm  tomato,  the courts might  view  the statement as simply  a comparative one,  with "paper thin"  to be considered a 1 mm. thickness  as  shown  on  the  advertisement.   The  remainder  of  the advertising copy  might also be considered as a definition of "paper thin"  as well.  Willie's statement, consequently, may not constitute a violation of the provisions of the Competition Act.     


The next issue is whether the purchaser was given sufficient notice of the limitations of the machine.  Was adequate notice or warning given before or at the time of the sale?   If it works when used as directed, then it is unlikely that it  was misrepresented as to it  performance.   If it  was,  then Charlie would be entitled to his money back.   In the case, however, Charlie destroyed the device,  and in  doing so also ended his opportunity  to recover the price paid.  His statement to his neighbour might very well be a slander of goods or actionable slander by Willie, since he called Willie a "crook". 

CASE 8
This case may be considered in terms of product labeling.  Were the statements false?  In what context should they be taken?  under what circumstances, and for how long? 


The legislation under which the complaint may have been brought would probably be the Consumer Packaging and Labeling Act.  If the label information was in fact false, the manufacture might be guilty of false labeling.  The label stated that the paint 'prevents' rust, but also sets out instructions that must be adhered to for the paint to prevent rust.  Based upon the expert evidence the paint would prevent rust as long as the paint seal was not broken, the manufacturer might, therefore, successfully argue that the statement was accurate provided the paint surface was properly prepared and not damaged.
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CHAPTER COMMENTARY   

Restrictive trade practices legislation is designed to control those activities which prevent the forces of competition from operating effectively. The principal legislation is the Competition Act, and is covered in this chapter.  Some of the sections of the Act are reproduced, but if a detailed examination  of the various sections is desirable, copies of the Act or the relevant sections might be obtained, and distributed to the class for reading in conjunction with the text.  In any event, the instructor should emphasize the criminal law aspects of the legislation, and the fact that for most of these activities, the criminal standard of proof is required of the Crown. In recent years the trend has been away from criminal penalty, and more in the direction of 'control', such as reviewable practices, and control over mergers.  These changes should be noted as well.  The definition of the word unduly, which is found in the description of most of the offences under the Act, is set out in the case excerpt from R. v. Elliott on page 421.


The legislation in some respects requires considerable study in order that the various kinds  of  activity subject to the Act may be determined. The reviewable activities, in particular, should be carefully considered, as they represent a relatively new  direction  by  the  Federal  government  in  the control of restrictive trade practices.  At the present time, only certain activities are subject to review, but these could conceivably be expanded in the future, if new business  activities  develop  that  have the potential  for restraint  of trade.    


If the Act itself is  reviewed, the importance of reading  the definition section in conjunction with the restrictive trade practices  must be stressed, otherwise students will acquire the wrong impression of the effect of the Act. 


The Judicial Decision may be reviewed to highlight the application of the Act to the pricing of  goods.  In Regina v. Epson (Canada) Ltd. the alleged offence was related to the resale price maintenance of computers and printers which the company distributed to dealers throughout Canada.  Even though the company thought the agreement was lawful (due to erroneous legal advice) the company was convicted under the Act.  The case is useful for discussion purposes because it refers to certain theories of competition (see text pp. 429-430).  The judge, however, considered the theories irrelevant.  In particular, the methods used by the court in reaching a conclusion should represent a useful exercise before the examination of the case problems. Before leaving the chapter, however, it might be worthwhile to note that not all restrictive trade practices are found in the Act, and the students might be referred to pp. 137‑138 of the text, where restraint of trade is first introduced, and the topic of restraint of trade at common law is discussed.     

DISCUSSION QUESTIONS    

1.  Why did the Canadian Government find it necessary to introduce restrictive trade practices legislation?       

Answer:      

Legislation  was  necessary  because  the common  law was  not  capable of dealing with  firms that possessed  considerable economic power and were in  a position to restrict competition.

2.  Why was it necessary to make the restrictive trade practices laws criminal in nature?       

Answer:      

The legislation had to be criminal in nature in order for the Federal government to have the law within its jurisdiction, otherwise the matter of control of business activities would fall  within the jurisdiction of the provinces.

3.  What effect has the criminal nature of the law had upon the ability of the Crown to control restrictive trade practices?      

Answer:      

The criminal standard of proof applies to the Crown in the enforcement of the act. This standard is much higher than the ordinary civil law standard.

4.  Mergers of corporations or businesses are not unlawful per se.  Under what circumstances would a merger likely to be subject to review under the Competition Act?       

Answer:      

A merger would be subject to review where the merger is  likely to be an abuse of dominant position or would lessen competition to the detriment of the public or be  contrary to the public interest.









5.  What activities are considered to be prohibited trade practices?       

Answer:      

Prohibited trade practices would include:  resale price maintenance, price fixing  conspiracies, predatory pricing, discriminatory  discounts   and bait‑and‑switch advertising.

6.  What activities are not "prohibited", but "reviewable practices"?  

Answer:      

Reviewable activities would include abuse of dominant position, exclusive dealing arrangements, tied selling, refusal to supply goods, market restriction, and consignment selling.   

7.   Under what circumstances would an investigation under the Competition Act be instituted?       

Answer:      

An investigation would be instituted by the Director on the request of six persons, or may be instituted by the Director  following a complaint by any individual.

8.   Must a manufacturer of goods sell his or her products to all retailers?  If not, why not?  Give an example of a case where a manufacturer might lawfully refuse to do so.       

Answer:      

Normally a manufacturer must sell to all who wish to buy  unless the product requires special servicing or installation expertise in which case the manufacturer may be justified in selling only through "authorized"  dealers or those prepared  to stock parts, maintain  a service staff, etc.  He may also refuse  to  sell to persons who use the goods as "loss‑leaders."

9.   Outline the implications of the Competition Act to an advertiser of goods.  What types of advertising would likely be affected by the Act?       

Answer:      

The two main types of advertising affected by  the Act would be misleading price advertising and false or misleading advertising about the product or its performance.

10.   Explain the following terms:  bait‑and‑switch; loss leader; bid‑rigging; exclusive dealing; predatory pricing; tied selling.  

Answer:      


(a)
bait‑and‑switch:  a selling technique where  the buyer is  enticed  to the seller's place of  business by  an advertised low price product, and once there, told it is out of stock, but a higher priced model is available.  


(b)
loss‑leader:  a selling practice which advertises a particular product for sale at  a below  cost  price  for the purpose of  enticing  people to the seller's place of business.   


(c)
bid‑rigging:  a conspiracy  in bidding where  all  bidders  except one will bid for a job at a very high price to permit the one designated bidder to obtain the contract.     


(d)
exclusive  dealing:  an agreement  between a manufacturer  and  seller whereby the seller will have exclusive rights to the sale of a product in that area.     


(e)
predatory pricing:  a practice whereby one seller prices products very low for the purpose of destroying competition.     


(f)
tied selling: a selling practice whereby a manufacturer requires a purchaser of one product to also purchase other products of the manufacturer.  

11.   What is  the significance of  a price advertised by  a manufacturer as a "maximum retail price?" How does this differ from a "suggested retail price?"       

Answer:      

It would appear that a manufacturer may fix a maximum price for a product, but may not fix a minimum price.   A "suggested retail price"  may violate the Act unless the manufacturer makes it clear that the seller is free to sell the goods at any other price he may wish to place on the goods.

MINI-CASE PROBLEMS
1.   A retailer advertised television sets for sale with banner  headlines which stated:  Special Sale!  Brand X Model XX 20"  colour T.V. Only $199 with trade in!  At his store he had three  Model XX sets for sale at $199 but required an older working model of the same type of T.V. as a trade‑in.  At his shop he would also urge customers to buy a different brand of T.V. at $599, since  Brand X in his opinion was poor quality and not really worth buying.  A and B went to the retailers shop to buy a Brand X T.V. set but neither had a Brand X T.V. set for trade‑in purposes.  

Answer:      

The advertising may be false and misleading and a violation  of the Competition Act, since the advertising does not stipulate  that the trade‑in must be of the same type.  The retailer's actions may also constitute "bait‑and‑switch"  advertising due  to the requirement related to the trade‑in model.   If he refuses to sell A &  B a television with their trade‑in, he may be in violation of the Act.












2.  Workers' Clothing Co. conducted a promotional contest in which the prize offered was described as a new motorcycle with a retail value of $12 995.  Investigation revealed that the motorcycle had a suggested retail price of $12 495 and was a new, but previous year's model.


Discuss the implications of this information in the light of the Competition Act.

Answer:

The advertisement is in error in terms of both price (value) and description.  The ordinary person would expect the word 'new' to mean the current year's model.  Since the advertisement is false and misleading it would violate the Competition Act prohibition relating to this type of advertising. 

(s. 52 of Act).









COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

This case is based  in part upon the facts in the  R. v. Eddy Match Company et al.  (1952), 13 C.R. 217; (1954), 18 C.R. 357.  The accused was convicted of a large number of  violations of the Combines legislation (Competition Act) as it  stood at the time,  and most of  the restrictive practices  should be readily identified by the students.   The more obvious ones include:   price discrimination  in  the form of special discounts  and rebates to dealers who agreed to carry only the one line of matches, re‑sale price maintenance supported by  special rebates, if the seller certified that the goods  were  sold  at  not less  than certain minimum prices, predatory pricing to destroy competition, the acquisition of competitors to eliminate competition, and the use of wholly‑owned subsidiaries to give  the impression of  competition  in  a virtual monopolistic situation. Because  the activities in  this  case  resemble those in  the above mentioned case, the R. v. Eddy Match decision might be read beforehand, to review the court's comments concerning the application of  the Act  to the activities  of the company.    

CASE 2      

This case represents a continuation of the facts of the previous case, but in reality, incorporates the issues and facts of  R. v. Moffats Ltd. (1957), 7 D.L.R. (2d) 405.     


In that case, the advertising scheme was an attempt by the manufacturer to influence the minimum  price at which the goods would be sold by requiring the dealer to advertise the price of  the goods.   The court rejected the argument that  the scheme  did  not  require  the dealer  to sell  the article  at  the advertised price, since  the inducement to advertise the goods  at  the price supplied by  the manufacturer  was also  a substantial inducement to sell  the goods at that same price.     


In the discussion of the case problem, the direction from the manufacturer that the dealer was free to advertise the goods at any price he wished (at his own expense), and that he was free to sell the goods at any price, may appear to students as an attempt  by  the manufacturer to comply with  the law.   The intent of the scheme, however, might  be determined by  asking  the class to analyze the  purpose  of the advertising scheme, and the importance of including the suggested price in the advertisement.    

CASE 3      

This case  introduces loss leader selling, as well as a second example of re‑sale  price  maintenance. The  case  used  as  a  fact  source  was  the  R. v. Philips Electronics Industries Ltd. et al.  case (1966)  52 C.P.R.  224), although modified to raise a number of different issues.     


The  first  matter  for  discussion  might  be  the determination  of  the definition in view  of the fact  that a loss leader is  not clearly defined in the Act.  The purpose of  the loss leader exception might  also be examined by way of  class  discussion.   The condition under  which the supplier agreed to restore delivery of the product should also be assessed.     


In the Philips  case, the court held that loss leader selling was selling below  cost.  This  would mean that the firm that sold the goods  at slightly more  than cost  was not  loss leader  selling, and  the manufacturer was not entitled  to use this  provision as a basis for refusal to supply goods.   The agreement  to re‑sell the widgets  at  not less  than the "minimum  profitable re‑sale price"  would represent an attempt  to maintain retail prices, if the dealer was influenced to do so by the manufacturer.  In the instance where the goods were sold at slightly less than cost, the manufacturer  was entitled to stop the supply  of  goods  until  the retailer agreed to stop loss leader selling,  but again, the manufacturer  could  not influence  the price above cost at which the seller might buy the goods.   See the  Philips  case for further information on each of these points.    

CASE 4      

This case  illustrates the type of product marketing that might come under the misleading  or false advertising provisions  of the Competition Act.  The case  raises the difficulty of assessing the validity of performance claims, which, though accurate, may be due to factors other than those claimed to be the ones responsible for the change in performance.     


On  the basis of  the unsolicited testimonial  letters, was  the mileage improvement  claim of up to a 30%  improvement in  gas  mileage misleading  or false?   Does it matter if the improvement is due  to something other than the functioning of the product itself?  (One explanation for the improvement might be that it  was due  to a change in the driving habits of the vehicle operator in  an attempt  to get as high a mileage improvement as possible).   Would the offer  of  a  money‑back  guarantee  and  the  zero  return rate  support  the manufacturer's position that the testimonials and claims were true?  Why?     


The company  should proceed with  great  care  in  the preparation of  its advertising material  if  it  intends  to continue with  the marketing of  the product.   In  the case of  R. v. Anthony  reported in  (1969)  D.R.S. 185, a similar advertisement of a similar product resulted in a charge under the Act, and  a  conviction, on  the  basis  that  the advertisement  was  untrue  and misleading, in that the claims were not based upon proper tests.    

CASE 5      

The facts of this case raise the question:   What is the ordinary price of a product that is  advertised for sale at  a particular  price for five of the previous  twelve months  of the year, and at a higher price for the remaining seven months?   Does it  matter that the advertised regular price  remains the same, but the goods  are sold for five months  of the twelve at one half  the price?   Does the advertisement  of  the product at one‑half  price for such a long  period  of  time  mislead  the  public?   In  what  way?  What  is  the significance of  the fact  that  the prices charged by  other merchants ranged from $2 995 to $7 500?     


The  important  issue  is  whether  the advertisement  was  misleading  or deceptive.  Was this the case?     


In the case of  R. v. T. Eaton Co. Ltd.  (1971), 4 C.P.R. (2d)  226, where goods were advertised for a 114 day period as "on sale," the length of time in effect established the sale price as the regular price, and the advertisement of the goods as being "on sale"  was misleading and deceptive advertising.  On this basis,  the five month "sale"  might  have established a regular price of $3 000.   The fact  that the goods were ordinarily sold at the higher price at intervals between the sales, however, might distinguish this case from the  T. Eaton case in that the court in the  Eaton  case dealt with a continuous sale of 114 days.    

CASE 6      

The problem which the company is  attempting  to deal with  is essentially one of "loss leader" selling by retailers.  The company should first ascertain if the small appliances are indeed being sold as “loss leaders” (i.e.:  priced at less than cost, and on a regular basis).  If this should be the case, the company  may be justified in  not supplying retailers who use the products  as loss leaders. It  may not be possible, however, to require  wholesalers to "police"  the retailers and  cease supplying retailers who loss‑lead with  the company products.     


If the products require some servicing, the establishment of a "full line dealership" would probably not offend the Competition Act, an allow the company to end loss leader selling by other retailers.     


The selling to retailers direct or on a consignment basis might be seen as an attempt  to control the price of the product,  and constitute re‑sale/retail price maintenance contrary to the Act.  

CASE 7
The take-over of Crushed Rock Corporation would clearly place Gargantuan Gravel as the dominant firm in the immediate area, as it would have 97% of the market.  The crushed rock/gravel business would appear to be a relatively 'local' type of business with competition limited to the local areas, and to those who possess a 

local source of supply.  If this should be the case, then the take-over might very well attract an investigation under the Competition Act.


Students should note that the take-over or merger is not unlawful in itself, but it would place the firm in a dominant position in the market, and thereby lessen competition.  If the Competition Tribunal should determine that the merger would result in a lessening of competition it may prohibit or modify the proposed change.

CASE 8
The actions of the representative of the wholesaler for the watch manufacturer could probably be considered pressure to maintain the prices of the particular line of watches which he sold to Hewson Jewelers.  If the manufacturer was behind the actions of Canjewel it would only be subject to the Competition Act if it had an office in Canada.


The Crown would probably be successful in this instance.  The defence that the price must be maintained to protect the image of the product would not likely be accepted as valid grounds for resale price maintenance.  The advertising copy approval requirement and the fact that the second advertisement excluded the watch line from the sale would probably be evidence to support the allegation that CanJewel attempted to maintain the prices of the watches.  See for example:  R. v. Les Must de Cartier Canada Inc. (1989) 27 C.P.R. (3d) 37.
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CHAPTER COMMENTARY   

Most students have a basic knowledge of the concept of risk  reduction through insurance, but most fail to realize that it is  essentially a contractual relationship between the insurer and the insured, where disclosure of all material facts is important.  For this reason, disclosure should be emphasized in the class examination of the nature of the insurance contract.  


The concept of indemnity  for loss, rather than profit from a loss is also important, and in this respect the concept of insurable interest, contribution by insurers, the right of salvage, and the doctrine of subrogation should be stressed. Co‑insurance, another concept,  might be illustrated by way of example.  See p 443 of the text for the formula, and a sample calculation.  


On the matter of insurable interest, only the general rule is set out on p. 506, and it might be worthwhile to emphasize that in the case of life insurance policies the person who takes out the policy on the life of another need only have an insurable interest at the time the policy is taken out. This is provided under the insurance legislation of most provinces.  See for example, The Insurance Act, R.S.O. 1990, c.I-8, s.155.     


The role and liability of insurance agents and brokers are also covered in this chapter, even though agency was dealt with earlier in the text.   The liability of  an agent to the purchaser of insurance differs from that of most agents, and a review of the  Fine's Flowers Ltd. case excerpt on p. 465 of the text outlines the duties of such an agent at law.     


The Judicial Decision in  this  chapter provides an  example of  insurance law.  In the case of  Swinimer et al. v. Corkum; Prudential Assurance Co. Ltd., Third Party (pp. 446‑448), the nature of the policy of insurance is examined, and in particular,  the importance of the insured to advise the insurer of any material changes in the risk is discussed.   As the case indicates, a policy of insurance is a contract  based  upon  utmost good faith, and the insured must reveal  any material change in  the risk  to the insurer.   In  the case, the insured  failed  to  notify  the insurer  of  the suspension  of  his  driving privileges, and consequently, the insurer was released from  any liability under  the policy  of  insurance.    

 DISCUSSION QUESTIONS  

1.  Explain the concept of insurance, and indicate how it differs from wagering.       


Answer:      


Insurance is designed to reduce risk and to compensate persons for losses suffered by spreading the loss over a large group of others known as policy‑holders.  It differs from a wager in the sense that insurance only compensates for the actual loss incurred.

2.  Explain an insurable interest as it applies to a contract of insurance.        

Answer:      

An insurable interest is an interest in property or the life of another which if damaged or destroyed would result in a financial loss.  Except for life insurance, a person must have an insurable interest both at the time the policy is taken out and at the time the loss occurs.

3.  Why is a contract of insurance a contract of utmost good faith?  

Answer:      

A contract of insurance is a contract of utmost good faith because full disclosure is necessary by the prospective insured in order that the insurer will be in a position to decide to assume the risk  or fix a premium.

4.  At what point in time does a life insurance policy become effective?       

Answer:      

A life insurance policy becomes effective at the time of its issue.

5.   What limitations or exceptions permit an insurer to avoid payment of loss claims caused by deliberate acts of the insured?  

Answer:      

Insurers are normally not required to pay claims for losses  which are caused by deliberate acts of the insured. Insurers are also not required to pay where the insurance was obtained by way of fraud, etc.

6.  What right of the insurer prevents an insured from profiting from a loss?       

Answer:      

An insured is not permitted to profit from a loss because the insurer has (1) a right of subrogation and (2) a right of salvage (3) a right to contribution from other insurers.

7.   Is it possible for a creditor to insure the life of a person indebted to him or her?  Explain.       

Answer:      

Yes.  Because the creditor has an interest in the life of the debtor (in the sense that it is important that the debtor remain  alive to repay the debt).

8.   Explain the doctrine or concept of salvage, and give an example of how it would apply.       

Answer:      

The doctrine of salvage is a means of preventing an insured from profiting from a loss where the insurer pays the insured the full value of the thing damaged.  The insurer in this instance would be entitled to the damaged goods where such a payment is made, and the insurer may then sell the damaged goods to reduce the loss paid. 

9.  In what way does the right of subrogation ultimately benefit the insured?       

Answer:      

Subrogation ultimately benefits the insured by reducing the premiums paid for insurance.  Because insurers may recover losses paid by claiming against the party causing the loss, the cost of premiums will be less.








10.   Describe the right of contribution, and by way of example,  show how insurance companies use it to determine their liability.       

Answer:      

Contribution arises where an insured has insured a certain type of loss with more than one insurer.  If a loss occurs, each insurer is only obliged to pay its share.  For example:  A insures a building for fire with two insurers. A fire occurs causing$10 000 damage.  Each insurer need only contribute its share of the loss, i.e. $5 000.

11.  What mathematical principles are used to determine premium rates for life insurance policies?  

Answer:      

Insurance premiums are based upon the chance of a person dying  within a determined period of time.  Since all natural persons will eventually die, the premiums are based upon the chances of a person  of a particular age dying. These statistical "chances" are prepared in tables called actuarial tables.








12.   A creditor insured the life of a debtor to cover the amount of the debt owed.  Two years later the debtor died, having paid  back over half of the debt.  Is the creditor entitled to the full amount of the policy?       

Answer:      

Yes.  The creditor is the beneficiary of the full amount of the policy, and is entitled to payment of the full amount.

MINI-CASE PROBLEMS
1.   A home‑owner insured her home for $50 000, knowing that its true value was $100 000.  An accidental fire in her kitchen caused $10 000 damage.  Her fire insurance policy contained an 80%  co‑insurance clause.  Calculate the liability of the insurer.   


Answer:      


With an 80% co‑insurance clause, the insurer would be obliged to pay:





50,000  X   10,000 = $6 250.     



80,000





   

2.   Assume a situation identical to that described in the above question except that the damage caused by the fire exceeded $50 000?  How would you calculate the liability of the insurer in this case?       


Answer:      


The insurer would be liable for the full amount of its policy when its contribution reached

$50 000.  E.g.:     


50,000   X  (Y) = $50 000.   Where Y is amount of the fire.   


            80,000  


Y in this case would be $80 000.



 

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

In this case, Speedy is obviously using his friend in an effort to mislead the insurer as to the risk involved.  Full disclosure of all material facts is required of the applicant  for insurance,  as the general  rule of law is that the insured knows everything,  and insurer knows nothing of the risk.   Does a failure to disclose  the identity  of  the true owner  entitle  the insurer to avoid payment of the claim?   Would Speedy be the "owner"  as purchaser of the vehicle,  even though the registration was placed in his friend's name?  Would the insured be liable for the damages if he had no title to the vehicle?  What effect would such a ruling have on the liability of the insurer?     


In  the case  of  Honan v. Gerhold;  London and Midland  General  Insurance Co. Third Party,  [1973] 2 O.R. 341,  in similar circumstances, the court held that  a person  in  whose name an automobile was registered for the purpose of avoiding the true owner's creditors was not an owner under the  Highway Traffic Act.  He was therefore not vicariously  liable for negligence in the operation of the vehicle.   On  this basis,  if the insured was not liable,  the insurer would not be obliged to pay on  his behalf unless  the insurance covered other drivers,  etc. See also  Pooley v. Guillet et al.  (1975),  58 D.L.R. (3d)  194. This  case  may  be  contrasted  with  the case  of Hayduk v. Pidoborozny  et al.  (1972), 29 D.L.R. (3d) 8, in which the court held that more than one owner of a motor vehicle was possible,  even if the vehicle was only in  the name of one owner.    

CASE 2      

The facts of this case were fashioned to promote discussion of the insurer's liability under the terms of the policy.  The insurer might argue that the cabin remained vacant for more than 30 days before the loss, and the building was not covered by the policy at the time of the fire.  The insured might argue that the 'inspection' was sufficient to validate the policy, as the entry and examination of the building by the employee was less than 30 days prior to the loss.  Because the building had been undergoing extensive repair the insurer would not be able to argue that the building had been abandoned.


Judicial decisions over the years have been mixed on this issue, but given the nature of 'seasonal dwellings' and their sporadic occupancy, insurers are often satisfied with regular inspections of this type of property rather than actual occupancy on a continuous basis.  If this should be the case, then the inspection a few days before the loss would be sufficient to constitute compliance with the 30 day vacancy provision in the policy.

CASE 3      

This case hinges on the existence of a insurable interest of Benton in the life of his employee,  Simmons.  The general  rule is that Benton must have an insurable interest at  the time the insurance is taken out, and also at  the time the loss occurs, but with life insurance, he is only required to have a insurable interest at the time the insurance is  taken out.   See  for example  Insurance Act, R.S.O. 1990, c.I-8, s.155.     


The argument available to the insurer  might  be  related to the insurable interest of Benton. At the time the policy was taken out, did Benton have an insurable interest  in  Simmons?  Would he have an  insurable interest  in  an employee?   As a general rule, an employer is considered to have an insurable interest in  an employee, and Benton had such an interest at the time he took out the policy (Simmons was employed  by him  at the time).   Benton therefore would be entitled to the proceeds of the policy.  

CASE 4      

This case concerns the right of Keech to collect the life insurance on his partner notwithstanding the fact that his negligence caused his partner's death.  The general rule of public policy is that a person should not be entitled to profit from his wrongful act.  From the facts, Keech probably had an insurable interest and would otherwise be entitled to collect, but should he be entitled to do so under the circumstances?  Should the court distinguish between  criminal negligence and murder?  According to the case of Lundy v. Lundy (1895), 24 S.C.R. 650, no distinction is  made between murder and manslaughter, as both are criminal acts, but is this a true expression of the law?  Murder is premeditated, but the negligence in this case was not planned. Should this make a difference?  Where the act causing death is a criminal act, the insurer can normally resist payment on that basis. See:  Latta v. London Life Insurance Co. (1977), 76 D.L.R. (3d) 265.    

CASE 5      

The stolen goods aspect of the case might be dealt with first,  since the facts are relatively straight‑forward on this point.   The vandals had stolen goods which were insured against theft.   The insurer therefore was obligated to compensate Rosa for the loss. This it did by payment of the $1 000.  Since Rosa was compensated for the loss, the insurer was subrogated to her rights against the vandals, and could recover from them the value of the goods which they had stolen.   Because the vandals had no assets,  the money might not be recoverable from them at the time, but since  a judgement of  the court is enforceable for (at least) twenty years, the insurer might eventually recover its loss.  The same approach may be taken with the $3 000 damage to the building by the vandals.     


The fire insurance policy claim might be dealt with in  a somewhat different manner.  Apart from the rights against the vandals for the fire damage, the co‑insurance clause as it affects Rosa must be examined.  Since Rosa had underinsured the property (for only one half its value) she, in effect, became an insurer herself in so far as the building was concerned. Could she validly argue that the fire did not damage the building, only the contents which were also covered under the policy?  If the contents were insured separately under her policy, her argument might be valid,  and the insurer obliged to pay the insured value of the damaged  stock.  The co‑insurance clause would only apply if she had  underinsured the stock as well.    

CASE 6      

The fire loss was primarily the fault of the visitor who attempted to smoke in the danger area.  If neither the employee nor the Marketing Manager noticed this act, then the visitor may be held responsible for the loss.  The executive's company (his employer)  would likely be responsible for his actions, and the insurer of the company obliged to pay the loss (to the value of its policy).   However, was the Marketing Manager also at fault for opening the fire door while  the employee was filling containers  outside  the 

storage room?  Was this a violation of the insurance requirement that the door be kept closed at all times except to remove the drums?  Would this act enable the insurer to avoid payment for the loss? Probably not.     


In this case the insurer of Major Manufacturing Company may be obliged to pay for the loss, but may be able to claim over against the visitor's company (and its insurer) for the loss.     
Assuming that the building owner and the other tenants are insured as well, all other insurers may be able to subrogate their claim as against the visitors company as well.

CASE 7

The protection of business partners through a buy-out agreement is common a practice, and these are normally supported by life insurance policies to provide the funds to purchase the deceased partner's share from his or her estate.  Students should recognize that with life insurance it is necessary to have an insurable interest at the time the insurance policy is taken out.  In this case both parties had an insurable interest. The issue here is the misrepresentation by Suzanne concerning her smoking.  The question might be asked:  was this false information enough to allow the insurer to avoid the policy?  Bear in mind she died as a result of an accident, and not a smoking-related health problem.


If Carlyle knew Suzanne was a 'smoker', and wrote up the wrong policy, one might argue that he was negligent if Suzanne relied on him to arrange proper insurance coverage.  If Suzanne was aware of the lower premium policy for non-smokers, and made a false statement to the examining physician, then perhaps both Suzanne and Carlyle were perpetrating a fraud on the insurer.


In the case upon which these facts were drawn (Revard v. Mutual Life Insurance Co. of Canada and Mayers (1992) 9 O.R. (3d) 545) the Court held that the agent knew the nature and importance of the insurance and owed a duty of care to Jennifer to properly insure Suzanne.  He was negligent when he failed to do so.   The court held both the insurer and the agent liable.
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CHAPTER COMMENTARY   

The law of negotiable instruments has a long and interesting history, which explains in part many of the special features that attach to certain kinds of notes, and the reasons why special rights are sometimes vested in the holder. For this reason, as a part of the review of this material, the various instruments might be discussed in terms of their original purpose and present day use. For example, the cheque, which is a bill of exchange, is now widely used as a result of the growth of the banking system and commerce in general.  While virtually everyone to‑day is familiar with this type of negotiable instrument, prior to the middle of the 19th Century, only business persons used them regularly.     


The excerpt from the  Federal Discount Corp. Ltd. v. St. Pierre and St. Pierre case (pp. 462-463) provides a further review of the historical background of the bill of exchange, and in particular, the development of the special rights of a holder in due course.  Because the law relating to negotiable instruments has its roots in the Law Merchant, it has associated with it a legal vocabulary of its own. Such terms as drawer, drawee, endorser, holder in due course, sight drafts, restrictive endorsements, bearer, and 'without recourse' have special meanings in connection with bills of exchange, and their significance should be committed to memory.    


A systematic approach to the topic might be to suggest that  the students read the chapter, then prepare a list of definitions of the new terms.  The text material may then be read again, using the list of definitions where necessary, as each of the different negotiable instruments are discussed. 


Most students are familiar with the cheque, which is a type of bill of exchange.  It differs from the ordinary bill of exchange in that it is always drawn on a bank, and is payable on demand (except, of course, where the cheque is post‑dated).  The bank upon which the cheque is drawn is a special type of drawee, however,  and need only make payment when it has sufficient funds on hand in  the drawer's account to pay the face amount of the cheque. The significance of a certified cheque is discussed on pages 457-458, and in some detail in the case excerpt from Centrac Inc. v. Canadian Imperial Bank of Commerce. (p. 458).  

The general lay‑out of a cheque is as follows: 

                                                    

 








July 4, 20--


              Pay to the


 Order of---------------------- ABC Store Ltd.----------------------- $100.50

------------------------------One Hundred-----------------------------50/100 Dollars


The Friendly Bank


1 Any Street





           A. Doe                  




Any Place, Canada


The bill of exchange resembles the cheque in many respects, as a comparison of the above lay‑out with the illustration of a bill of exchange on p. 454 of the text will attest. Comparing the two  illustrations, the similarities should become apparent. For example, the drawee in the bill of exchange is "Retail Co. Ltd. instead of the bank above, and the order of payment is similar as well.   In the text illustration, the bill has provision for acceptance  in the upper left hand corner, but this would not be necessary with  a demand bill (such as a cheque), since payment would be expected on presentation.    


The promissory note is also covered by the Bills of Exchange Act, and differs from the bill of exchange in that it is a  promise to pay, and it does not require acceptance, since the maker is the party who prepares and signs the promise.  As the text indicates,  it must meet the essentials of negotiability if it is to be treated as a negotiable instrument.  These essentials are set out on the chart that accompanies this chapter.  A promissory note, however,  must be  delivered before the maker becomes liable on it.    


The defences to the payment of a bill of exchange should be noted, because there are many reasons why a bill may not be legally enforceable against a party.  These defences may be divided into the three categories set out in the text: 


(1)
real defences.    


(2)
defect of title defences.    


(3)
mere personal defences.     


The Judicial Decision in the chapter may be helpful in  understanding the nature of negotiable instruments. Re Maubach and Bank of Nova Scotia (pp. 469-471) examines the cheque as a bill of exchange, and in particular the nature and effect of certification.  While not a simple case to follow or understand, the law is stated by the judge as it applies to certification.


The emphasis in the chapter is placed upon those negotiable  instruments covered by the Bills of Exchange Act, but any class discussion should include a brief examination of the more recent developments in the field of finance to settle debts.  The "credit card," for example, might be a worthwhile instrument to examine in  this regard, in view of its wide spread use in consumer purchases.     
Consumer protection legislation, and its effect on transactions that involve negotiable instruments should also be discussed, to illustrate the general trend of the law toward the restriction of the special rights of holders in due course to non‑consumer situations.

DISCUSSION QUESTIONS    
1.  Define a bill of exchange, and indicate how it is determined to be "negotiable."       

Answer:      

A bill of exchange is an unconditional order in writing,  addressed by one person to another, signed by the person giving it, and requiring the person to whom it is addressed to pay either on  demand or at a fixed or determinable future time, a sum certain in money to, or to the order of, a specified person or bearer. The bill must meet these requirements to be negotiable.

2.  How does a cheque differ from the usual type of bill of exchange?       

Answer:      

A cheque is a bill of exchange that is always drawn on a bank and is payable on demand as a demand bill.







 

3.  Why is acceptance of a bill of exchange important?       
Answer:      

Acceptance is important because it is the "signing" of the bill by the drawee that renders the drawee liable on it.





 

4.  What is the purpose of a bill of exchange in a modern commercial transaction?       

Answer:      

A bill of exchange in a modern commercial transaction is used to ensure payment by the buyer of goods, and to enable the seller to use the promise of payment (the bill of exchange) as a means of financing his own business by way of endorsement to others.  It  also reduces risk by replacing the need to exchange money. 

5.  Distinguish a sight bill from a demand bill.      

Answer:      

A  sight bill has 3 days grace added for payment.  A demand bill is payable on presentation.

6.  Define a holder in due course, and explain how a holder in due  course differs from an ordinary holder of a bill of exchange.      

Answer:      

A  holder in due course is a person who in good faith, takes a bill of exchange complete and regular on its face, for value,  before maturity, and without notice of any defect or prior dishonour.  A holder in due course of a bill of exchange is  subject only to real defences in any claim for payment.









7.  Outline the procedure to be followed when a bill of exchange is dishonoured by non‑payment.       

Answer:      

When a bill of exchange is dishonoured, the holder must give notice to the drawer,  payee  and  any other prior endorser not later  than the business day next after the dishonour occurs.

8.   Indicate the different treatment at law which is given a cheque certified at the request of the holder  as opposed to a cheque  certified at the request of the drawer.       

Answer:     

In both cases the bank becomes liable on the instrument, but in the case of a cheque certified at the request of the drawer, the drawer may return the cheque for cancellation at any time before delivery.











9. Define a promissory note, and distinguish it from a bill of exchange.       

Answer:      

A promissory note is an unconditional promise in writing,  signed by the marker of the note, to pay to, or to the order of, a specific person or bearer on demand, or at a fixed or determinable future time, a sum certain in money. It differs from a bill of exchange in that it is a promise rather than an order to pay.









10.  Explain how an endorsement in blank differs from a restrictive endorsement, and the circumstances under which each might be used.

Answer:      

An endorsement in blank turns the instrument into a bearer document.  A restrictive endorsement restricts the negotiation to the person named in the endorsement.  The former permits anyone in lawful possession of the instrument to negotiate it, the latter may be used to restrict negotiation to one person, or to prevent negotiation to anyone if the endorsement is restricted to read "for deposit only to the credit of _______."





11.   Promissory notes which call for instalment payments often  contain acceleration clauses.   Why is this so, and what is the purpose of such a clause?       

Answer:      

If a promissory note calls for instalment payments, default on one payment would only entitle the holder to take action to recover  the single payment. An acceleration clause causes the balance of  the debt to become due and payable immediately on the default of a single payment.

12.   When a holder in due course of a promissory note attempts to enforce payment, what types of defences might be raised by the maker named in the note?       

Answer:      

Only a real defence (forgery, minority of maker, etc.) may be raised against a holder in due course.










13.   What is a defect of title defence?   What type of holder of a promissory note or bill of exchange would this type of defence be effective against?       

Answer:      

A defect of title defence may be raised against a holder (but not a holder in due course).   Defect of title defences include fraud, duress, undue influence, illegal consideration, total failure of consideration, etc.








14.   Outline the various mere personal defences available. Indicate the type of holder that they might be raised against.    

Answer:      

A mere personal defence is a defence that may be raised  against an immediate party.   These include:  set‑off, absence of consideration, release, or payment before maturity.

MINI-CASE PROBLEMS
1.   X gave Y a post‑dated cheque for $3 000 as payment for a well which Y drilled on X's farm.  The cheque fell due in 30 day's time.  Y negotiated the cheque to Z for $2,800. a  few days after it was given as payment for the well drilling.  Before the end of the month the well ran dry, and X stopped payment on the cheque.  Advise Z of his rights as the person in possession of the cheque.       

Answer:      

Z is a holder in due course if he took the cheque complete and regular on its face before dishonour, for value, and in good faith without notice of any defect.   Z as a holder in due course may give notice to Y not later than the business day next after dishonour and hold Y liable for payment.  Z would also have the right to sue X on the cheque for payment.         

2.  B purchased an automobile from C for $500.  B gave C a cheque for $500, which C, a minor, age 16, endorsed to D as payment for D's motorcycle which C purchased.   D presented the cheque for payment, only to discover that B had insufficient funds in the bank  for payment, and the cheque was dishonoured. Advise D of the law in this instance.       

Answer:      

Assuming B is not a minor, B would not have a defence to an action for payment by D.  Since C is a minor,  D could not hold C liable on the cheque. D's only recourse is against B for the $500.           








 

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

From the promissory note, the only person liable on it would appear to be John Smith, since the company name appears at no place on the instrument.  The Big Business Bank was aware of the fact, however, and placed the funds in the company bank account.  The question  that may be raised here is:  Was Big Finance Company aware of the fact as well?   After all, it made its demand for payment to the company.  If it was aware of the transaction, could it claim to be a holder in due course?     


Sugar Confectionery Company is attempting to avoid liability by arguing that it did not sign the note.   It was the intention of the parties, however, that the loan be a loan by the company from the bank, and the company received the proceeds.   Big Finance would probably argue that both the company and the bank  were  aware of the transaction which was evidenced by John Smith's signature, even though the company name did not appear on the note.  John Smith would probably argue that to hold him personally liable on the note would be a gross injustice to him, since he received no personal benefit, and the company would be unjustly enriched if it was able to avoid payment.     


The Bills of Exchange Act s. 131 provides that a person (or  corporation) who does not sign a bill of  exchange incurs no  liabilities under it.   This section would be referred to by the company to avoid liability, and on a strict interpretation of the Act, the company would not be liable.     


Some cases, however, have looked at the intention of the parties, and have held that where it was clear that the parties  intended the company to be liable, then extrinsic evidence could be introduced to establish this fact and hold the company liable for the debt.  See for example:  Allprint Co. Ltd. v. Erwin (1982)  38 O.R. (2d) 13.  Many cases, however, run to the contrary, and have held the signer personally liable on the note.  See for example:  Holz v. G. & G. Parkdale Refrigeration (1980) 117  D.L.R. (3d) 185. If only Smith is held liable, he may be able to claim against the company for the money advanced to it by the bank.    

CASE 2      

The cheque in this case was incomplete, but signed by Ascot before it was stolen.   The cheque appeared to be complete and regular on its face when presented for payment.  Both the shop owner and the bank recognized the signature as genuine.  Ascot did not notice the cheque missing until after the bank had made payment. The question is:  what should be done?  The bank paid the cheque as a genuine instrument.   Should it suffer the loss?  Should the shopkeeper?  Hines was the culprit in the case ‑ should he not be liable?     


Absence of delivery of an incomplete instrument is a real defence, good against all holders (see  text p. 463) but was Ascot negligent in leaving the cheque in his desk?  Probably not.  Does it make any difference that payment had been made?   Ascot would be entitled to recover the amount from the shopkeeper, who in turn, could look to Hines for payment.   For a example of a case  where a bill was stolen and negotiated, see:  Baxendale v. Bennett (1878), 3 Q.B.D. 525.    

CASE 3      

An important  question that must be answered in this case  is  whether the purchase  of  the truck represents a consumer purchase.   What effect does the fact that it is licensed as a commercial vehicle have on the type of purchase? Does it  matter if it  is  used in  his part‑time business as a fishing guide? The determination of the nature of the purchase has important  implications to Easy Finance.     


If the truck is not a consumer purchase, then Easy Finance  Co. may successfully claim that it is a holder in due course of the note, and enforce it regardless of the contract dispute between Casey and Shady Sam.  Casey's only recourse in that case would be to take action against Shady  Sam for breach of contract (unless the purchase was a caveat emptor situation).  The only way that Casey might bring the Easy Finance Co. into the matter would be by  showing that it was not a holder in due course because of its close association with the seller.  (See:  Federal Discount Corporation Ltd. v. St. Pierre and St. Pierre (1962), 32 D.L.R. (2d) 86.)     


If the truck was a consumer purchase, then Easy Finance Co. would not be a holder in due course, and any defence to payment  which Casey could raise against Shady Sam would apply to Easy  Finance Co. as well.

CASE 4     

The acceptance of the bill of exchange by Roberts Retail Inc. rendered it liable for payment to the holder.   When the bill was presented for payment by Doe, who was a holder in due course, and dishonoured by Roberts Retail Inc., Doe must give notice of dishonour to all other endorsers  by the business day next after the dishonour.  See:   Bills of Exchange Act, s. 97).  Prior endorsers must follow the same procedure.   Note, however, that Brown is not an endorser as he received the bill endorsed in blank and delivered it to Jones  without endorsing it.     


Since all prior endorsers, the drawer, and the drawee are liable on the bill, Doe may look to them for payment.  All of the parties (except Brown, who was not an endorser) gave value for the bill, and each may hold the prior endorser liable if they should be obliged to pay.  In the end, if this process is followed, Hanley Supply Co. will be obliged to pay, and must look to Roberts Retail Inc. for payment.  (See: Bill of Exchange Act s. 95‑101.  

CASE 5
Students should note that Carla's cheque is a promise of payment only, in the sense that if honoured by her bank the holder will receive the money.  When Carla stopped payment on his cheque the debt remained unpaid.  Under the Bills of Exchange Act, if payment is stopped, it is a dishonour of the cheque when it is presented for payment by the holder.


However, in this case the cheque was honoured, and it was not until several days later that the Bank of Hamilton realized that it had failed to comply with its stop payment order.  Since the Act provides that notice of dishonour must be given not later than the next business day, it was too late for the Bank of Hamilton to give notice of dishonour to the Bank of Manitoba and all prior endorsers (Scoville Limited) were free of liability.  The Bank of Hamilton in this case could not look to Carla for payment as it had failed to comply with his stop payment order.

CASE 6
The second promissory note, if signed in error by the receptionist (who was a minor) would clearly not be enforceable against her in her personal capacity.  It would not be enforceable against the corporation if it was not signed by the corporation or by an officer of the corporation, but this would not relieve the corporation of its payment obligations.  If the original note was still in existence, the note might still be enforced, but only in accordance with its terms.


Tansport Corp. may be entitled to a claim under the contract if (for example) the vehicles were misrepresented or if there was a breach of warranty, but this would not entitle Transport Corp. to withhold payment under the promissory note.
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CHAPTER COMMENTARY  

Chapter 27  introduces the law of real property, and with it, the legal terminology associated with land law.  The distinction  between real and personal property should be pointed out when dealing with this topic, as students often tend to consider  property in a very general sense, without realizing that in some cases things that would normally be personalty become reality when attached to land in the form of fixtures, etc.  The significance of a chattel becoming a fixture is examined in the case quote from Stack v. T. Eaton Co. et al. (p. 487) where the judge noted five points of law concerning chattels and fixtures, and what distinguished one from the other.     


The nature of land holding in Canada is sometimes a revelation to students, as most have considered land ownership to be absolute, without realizing that the "owner" simply holds an estate from the Crown, and it is the Crown that is the true owner.  A useful approach in dealing with the different estates in land  might be to start with the Crown, show the Crown patent grant in fee simple, then work from there for each different type of estate.  In this fashion, the reversion to the owner of the fee where a life tenancy has been granted may be highlighted as well.  (See Chart).  Lesser interest in land, and the use of restrictive covenants to control the use of land, etc. are also concepts to review in class, either by way of example, or using the case problems at the end of the chapter.  Case 2, for example, deals with possessory interests in land, and Case 3, is concerned with easements and rights‑of‑way.  Both of these cases may be used, either for review or teaching purposes.     


While fixtures are explained on pages 486‑488, and in the case excerpt on p. 487, the Judicial Decision  Credit Valley Cable TV/FM  Ltd. (pp. 492-494) provides a good description of the nature of a fixture in  the words of the judge, as well as an example of a situation where  the issue might arise.  The deliberations of the judge in that case  might be examined to highlight the nature of fixtures. Students should note in the case that it was argued that the installation of a TV cable in a building became a part of the reality.  The agreement between the parties, however was that the cable was not to become a fixture, and the case of trespass hinged upon the decision concerning the cable.  The judge in the case quotes the  Stack v. T. Eaton Co. case, and illustrates on p. 493how difficult  the test is to apply in some cases.  He does, in this instance, conclude that the cable did not become a fixture, and ruled in favour of the cable owner.    


The Judicial Decision of Re O'Reilly (No. 2) (pp. 494-495)  provides an example of an adverse possession situation where a farm property was left to a man's widow for her lifetime, and on her death, to his nine children.  The nine children became entitled to the land in 1957, when the widow died, and the case deals with a claim by one of the remaindermen that he had an interest in the property, even though he had not been on the property since 1945.  The children who had remained on the property after the widow's  death in 1957 argued that his interest had been extinguished by their possession during the period 1957‑1978. The Judge in the case  examined the actions of the children who had exclusive possession between 1957 and 1978, and concluded that by their long possession they had extinguished the interest of the other owner.  In reaching this conclusion, the judge outlined the three points that the parties must prove to establish their claim, and in addition, the evidence that he was prepared to accept from them to establish  their exclusive right to the property.  See the 12 points noted on pages 494-495.


Of some importance in any discussion of real property law is the difference between the two major land registration systems.  Under the Registry System for example, a possessory title to land may arise by way of adverse possession, but this may not be the case under Land Titles (in Ontario).  Consequently, these differences should be emphasized in any review of the topic.  The differences in determining a 'good title' under each system should also be noted.        

DISCUSSION QUESTIONS    

1.   Describe briefly how land  holding developed in Canada,  and identify the system upon which it is based.       

Answer:      

Land holding in Canada was based upon the system in England, which in turn dates back to the feudal system introduced by the Normans in 1066.  Under this system,  all of the land  is  owned  by the Crown,  and estates are granted to individuals.           




2.  Explain the term freehold estate, how does this term apply to land?

Answer:      

A freehold estate is an estate in land where the land may pass on by intestacy or by will to the heirs of the grantee if the grantee should die. It may also be sold by a grantee during his or her lifetime.

3.  What lesser estates may be carved out of a estate in fee simple?       

Answer:      

Lesser estates would include (1) life estates (2) leasehold  estates.

4.  Once land is granted by the Crown, how is it recovered?       

Answer:

The Crown recovers granted land by way of expropriation, if the land is required for public purposes.









5.   Define the terms:  fee simple; escheat; life estate; seisin; tenants‑in‑common; prescriptive right.       

Answer:       


fee simple:


- The highest estate in land that an individual may hold.  The 
 
   equivalent of absolute ownership.      


escheat:


- The vesting or reversion of land in the Crown which occurs 
  
   when a person possessed of land dies intestate without heirs 
                at law. 


life estate:


- An estate in land which a person may hold for their life-time 
                or the lifetime of another person.      


seisin:



   The right to possess land.      


tenants‑in‑common:

- The holding of an undivided interest in land by two or more       persons.      


prescriptive right:

- A right of easement over land acquired by long use of the         easement without interruption by the owner of the land.  

6.  How does a life estate differ from a leasehold estate?       

Answer:      

A life estate is an estate in land  which runs for an indefinite period of time.  A leasehold estate is an estate in land for a fixed term.

7.  How are condominiums normally established?

Answer:
A condominium is usually established by a developer who buys the land, constructs the building, follows the necessary steps for creating the condominium (declaration, etc.) and forms the corporation to manage the operation.  The developer then sells the individual units.

8.  What method is generally used to determine the  unit owner's interest in the common elements?

Answer:
Unit owners' interests in the common elements are usually calculated on the basis of the cost of each unit as a percentage of the total unit cost divided into the cost of the operation of the common elements.

9.  Indicate how a condominium organization deals with the problem of a unit owner who fails to contribute his or her share of the cost of maintaining the common elements of the condominium.

Answer:
If a unit owner fails to pay common expenses, the corporation is usually entitled to claim the expenses as a lien against the unit, and if necessary have the unit sold to cover the unpaid amount.

10. In what way (or ways) would an easement arise?       

Answer:      

An easement may arise by (1) express grant (2) prescriptive right (3) by necessity.

11.  Under what circumstances would a restrictive covenant be inserted in a grant of land?  Give three common examples of this type of covenant.       

Answer:      

Restrictive covenants are used to control the use of land  conveyed to another.  For example:  restrictions on the size of a house or building that may be built on the land, restrictions as  to the type of use made of the property (residential, commercial, etc.), or alteration of landscape (cutting of trees, excavating, etc.).






   

12.  What characteristic distinguishes a fixture from other chattels brought onto real property?       

Answer:      

A fixture is a chattel brought on the property which when affixed to the property is for the better use of the property,  and becomes a part of it. (e.g.:  storm windows or window screens).

13.  Explain the term adverse possession, and describe how it might arise.       

Answer:      

Adverse possession is open occupation of property for a lengthy period of time with the full knowledge of the actual property owner, and in defiance of his or her rights.  It might arise where a "squatter" moves onto the lands of another and lives there for 10‑20 years without the lawful owner taking steps to eject the trespasser.

14.  What is the purpose of a land registry system?       

Answer:      

The land registry system is a public registry system where deeds and other interests in land may be recorded.







   

15.   Explain how the Land Titles or Torrens System differs from the Registry System.       

Answer:      

The Land Title System differs from the Registry System in that the Crown certifies the title of the registered owner under the Land Titles System, while under the Registry System, the individual must determine the validity of a registered owner's claim to the land.

16.  What special advantages attach to the Land Titles System?

Answer:

Under the Land Titles System the title of the present 'owner' of the land is confirmed and warranted by the province as it is represented on the land register.  There is no need to search the title to establish ownership.  It provides greater certainty of title.

17.  Why is a "good chain of title" important under the Registry System?       

Answer:      

A good claim of title is the establishment of an unbroken  line of registered owners of the property for a lengthy period of time.  In Ontario the time period is 40 years.   It determines the right of a person to claim absolute ownership of the property.

18. Distinguish joint tenancy from tenancy‑in‑common.

Answer:      

A joint tenancy is the ownership of an individual interest in  common in land whereby if one tenant should die the surviving  tenant becomes the absolute owner in fee simple of the interest. Under a tenancy in common the interest of each tenant passes to his/her heirs by will or intestacy on his/her death.










MINI-CASE PROBLEMS
1.   Southside Land Development Corporation offered to sell Trend Contracting Ltd. a small block of park land in a large city for $50 000 cash.  Southside Land Development Corporation  presented a deed describing the property and showing Southside Land Development Corporation as the owner in fee simple.  What information should Trend Contracting Ltd. obtain before delivering the $50 000 to Southside Land Development Corporation?  

Answer:      

Trend Contracting Ltd. should search the title to the block of land to make certain that Southside Land Development Corporation is the registered owner of the land, and that the deed of Southside Land Development Corporation is supported by a "good chain of title".   Trend Contracting Ltd. should also check for any encumbrances (mortgages, etc.) or other registered claims against the land.

2.  A Conveyed a parcel of land to his daughter B and son C.  The deed recited, in effect:  to B for life, and then to C in fee simple.  C would like to sell the land to D.  Advise C.

Answer:

C holds the remainder interest in the land.  B has possession for B's lifetime.  C may only sell the right to future possession of the land.  The only way that D could obtain the property in fee simple would be for both B and C to convey the land to D.

3.  Able acquired a condominium unit that included a parking space on a surface lot facing a sidewalk and street.  Able leased the space to his friend Samantha who parked her chip wagon in the space.  She sold french fries and soft drinks to the public from the location.  The other residents of the condominium objected.  Advise Able of his rights (if any).

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION   
CASE 1      
This case illustrates a situation where the owner of the property in fee simple conveys a life estate and the remainder to his two  sons, while retaining for himself a right in the property. Students might be invited to assess the nature of the estate which Samuels  retained for himself.  Is his interest a life estate?  How could  it be if he granted a life estate to his son Peter?  Did he reserve  for himself something less?  If so, what type of interest?     


The loss of the barn, and the demand for the proceeds of the insurance by all parties raises the question:  To whom should the proceeds be paid?  Are all three named insured?  Do all three have an insurable interest?  Does any one have a greater claim against  the proceeds, considering the different interests in land?     


The case is designed to explore the special interests of each  of the parties in the land.  Samuel's interest is limited to the right to live on the property, and to a portion of the income (if any).  Peter has only a life interest, and is obliged to pass the land along to the remainderman in substantially the same condition as he received it.  Paul has the reversion in the property, and would have the greatest interest in maintaining the value of the property.  The logical  solution  would be to use the proceeds to rebuild 

the barn.    

CASE 2      

Case 2 is concerned with a claim of adverse possession by Crockett.  Since the locale is Eastern Ontario, the lands may be considered to be under the Registry  System, where such a claim may be raised.   Adverse possession requires the open, notorious, continuous,  exclusive, possession of property (with the true owner aware of  the possession) for a 10 year period of time. The first question might be:  When did the time period begin to run?  The original parcel of land  was fenced by Crockett in 1968, and he began payment of taxes on the property in 1970.  Both of these acts are  important in establishing  adverse possession, as they are acts normally performed by  an owner of property.   It would also indicate an 'animus possidendi' on the part of Crockett.      


Possession was essentially continuous from 1965 on.  The second parcel was fenced in 1981, and again, Smith did not object ‑ but he warned Crockett not to cut down a tree in the fenced‑in  area.   Was this the exercise  of ownership rights by Smith? Did time start to run on the second parcel in 1981?  When did it end?  Smith attempted to exercise his rights in 1989.  Since the first parcel had been occupied exclusively by Crockett since 1965,  by 1989 Crockett had probably acquired adverse possession of the property (no acknowledgement of the true owner's right was made in the interval).  On the second parcel, however, Crockett would only be able to establish a 8 + year period of possession, not enough to give him a possessory title to the second parcel of land.     


See:   Keefer v. Arillotta (1976), 13 O.R. (2d) 680, and Re St. Clair Beach Estates Ltd. v. MacDonald et al. (1974), 50 D.L.R. (3d) 650 as examples of cases concerning adverse possession. 

CASE 3
This case raises two important points concerning condominium occupancy.  Control of unit owner activity is limited in the sense that control is exercised largely over activities that involve the use of common elements or uses of the units which apply to all.  In this case, cooking cannot be controlled or prohibited unless it applies to all, and the condominium as a result is helpless to control the activities of the two unit occupants.


The selling of a condominium is essentially a last resort means of ending an unpleasant state of affairs, but effective, as long as a large majority are in favour.  If 93 of the unit owners wish to sell, and only Maya and Louis object, if the percentage in favour meets the provincial number required to approve the sale, then the unit owners may sell.  Maya and Louis (depending upon the provincial legislation) may have their units and interest appraised, and if the price received is less than the appraised value, the other unit owners will be obliged to compensate them for any loss.

CASE 4
The operation of the condominium is subject to the charges set out in the declaration, and the system of allocation of all expenses was determined on a floor space basis.  The actions of the corporation to assess the restaurant extra may be argued as discriminatory in the sense that only the one unit would be metered and subject to a special levy.  The corporation would probably be obliged to place all units on meters to fairly apportion the charges.  However, this may not make economic sense where only one user was responsible for the excessive use.  In the case upon which this case was based, the court held that the existing system of charges represented unjust enrichment for the restaurant owner and imposed an undue hardship on the rest of the unit owners.  The court then went on to decide that the metering of the one unit would fairly apportion expenses.  See:  York Region Condominium Corporation No. 771 v. Year Full Investment (Canada( Inc. (1992) 10 O.R. (3d) 670 (Ont. Ct. Gen. Div.).

CASE 5
The principal issue in this case  is  the right  of Wilson to establish  a reasonable access route to his land‑locked property.  His deed did not contain an express grant of right‑of‑way, but he  might claim a right‑of‑way of necessity (see:  text p. 483).  To  have this type of right‑of‑way, however, no other access route must be available to the parcel of land.  Does the water access represent an alternative route to the lot?     


A right of easement of this nature is founded on necessity,  rather than convenience, and where alternative access is available, even though inconvenient, a right‑of‑way of necessity may not be granted. See:  Fitchett v. Mellow et al. (1897), 29 O.R. 6.     

CASE 6      

Covenants which are  included in a registered deed are open to examination by  the  public  since  they  are  registered  in  the Land  Registry  Office. Legislation  pertaining to the registration  of  documents  in  all  provinces provides that registration constitutes public  notice of  documents and their contents.   As  a consequence,  MacGregor  would  be  deemed  at  law  to have constructive notice of the restrictions which are attached to the lot which he purchased.   He  is therefore bound by  the restrictions  and  Suburban Land Development Ltd. may enforce them.   If legal action was taken, and the court decided that the restrictions were reasonable,  and for the protection of  the adjacent  land‑owners,  McGregor  would not  be permitted to build  his pigeon house.     


McGregor  would have no right of  action against Casey  for failing to disclose the restrictions, as McGregor would be deemed to be aware of them.    

CASE 7
This case is concerned with riparian rights, as the club owns land that is adjacent to the watercourse. The issue here is can an upstream user (the municipality) introduce additional water into the stream in such quantity that it damages the property of the downstream user?


The municipality might argue that it was simply directing the natural flow of water (rain water) into the stream.  It might also argue that the downstream user may object to actions that decrease the flow of water.  Would these be valid arguments?


The club would probably argue that the upstream user may not do anything with the water flow to damage the downstream users enjoyment of the stream.  The club might also argue that the municipality should have foreseen the likelihood of downstream damage by its actions of directing the additional water into the stream.


In the case upon which this fact situation was based, the court held that the municipality was liable for the damage to the downstream user.  See:  Scarborough & Gulf Country Club v. City of Scarborough et al. (1986), 55 O.R. (3d) 193.
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CHAPTER COMMENTARY   

The law of mortgages in Canada is complicated to a degree because the two land registration systems (in addition to the system in  the Province of Quebec) affect the nature of the instrument.   In addition, each province has altered the rights of the parties to some extent, with the result that much provincial variation exists.   


From a conceptual point of view, the creditor, in return for the loan of money, either takes title to the debtor's land by way of the mortgage,  or obtains a claim or lien on  the land  in the case of a charge  under  the Land Titles  System or the  hypothec (used in  Quebec).  Using the mortgage as  an example, the transaction may be graphically displayed in this manner:    

Mortgage transaction            







[image: image1.wmf]     transfers (charges) legal title to B,







but retains possession of land 


                                   Party A








    Party B



       (Mortgagor)







(Mortgagee)





B loans money to A with land 

[image: image2.wmf]




as security


Discharge of mortgage        






  
[image: image3.wmf]     repays loan to B







                               


                                     
   Party A








    Party B



(Mortgagor)








(Mortgagee)






B reconveys title of land to A

[image: image4.wmf]
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In the case  of a charge,  the creditor  has only a secured interest in the debtor's land, and on repayment of the loan, the  cessation of charge , given by the  creditor  as  receipt  of  payment,  extinguishes the claim  against  the debtor's land.

     
The difference between first and second  mortgages may be explained by way of diagram:

   E.g:
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The terminology used in connection with mortgages is important  and should be stressed in class  discussion.   In  particular,  the terms mortgagor and mortgagee should be properly used to identify the parties to the transaction.    


The Judicial Decision included in the text, Bank of Nova Scotia v. Dorval et  al. (pp. 514-516) discusses the different  rights of the mortgagor and mortgagee under sale and foreclosure  proceedings,and examines the right of the mortgagee to claim for a deficiency in each case. The decision  itself is worthwhile examining for the description of the law. The case deals with the rights of the mortgagee in a slightly  different situation, however, one where the mortgage was only collateral security to a promissory note.  As a result, the judge was required to determine if the sale of the mortgaged property after foreclosure extinguished the right to claim any deficiency.   After reviewing the law, he concluded that the mortgagee had lost the right to any deficiency once the foreclosed property had been sold.   


The second judicial decision examines the duty of the mortgagee to obtain a fair price for the mortgaged property where a sale is made under the power of sale.

DISCUSSION QUESTIONS    

1.  Define the term "mortgage" as an interest in land.       

Answer:      

A mortgage is an instrument whereby an owner of land pledges the title or interest in land as security for the debt, but remains in possession of the property until such time as default occurs.

2.   In what way does a mortgagee's interest differ from that of a person who holds land in fee simple?  

Answer:      

A mortgagee holds only the title to the property, and does  not have possession.

3.  In what way (or ways) does a mortgage differ from a charge?

Answer:      

A mortgage involves a transfer of title to the property,  a charge simply encumbers the land with the debt.









4.  Outline the nature of a mortgagor's interest in the mortgaged land.       

Answer:      

A mortgagor of land retains an equity of redemption, which entitles him to a reconveyance of the title when the debt is paid.







5.  How does a "first" mortgage differ from a "second" mortgage?  

Answer:      

A first mortgage is the "legal" mortgage in the sense that the legal title to the property passes to the mortgagee.  A second  mortgage is an equitable mortgage in the sense that it is a mortgage of the equity of redemption.






  

6.  What factors must be considered by a person who wishes to extend a loan of money to another on the security of a second mortgage?       

Answer:      

The lender must be aware that there is a risk that the mortgagor may default on  the first mortgage, in which case the second mortgagee would be obliged to put it in good standing.

7.   What are the nature of the covenants that a mortgagor agrees  to in a mortgage?       

Answer:      

The covenants include:  (1) payment  (2) insure the premises (3) pay taxes (4) not commit waste.








  

8.  Why do mortgages usually contain an acceleration clause? What is the effect of the clause if default occurs?   

Answer:      

If a mortgage is repayable by instalments, default on each instalment would require separate legal action for payment.  An  acceleration clause renders the entire balance due an owing when  default first occurs.








9.   Explain the relationship that exists between a mortgagee and a person who acquires the mortgaged property from the mortgagor.   Does the original relationship of mortgagor‑mortgagee continue as well?       

Answer:      

The mortgagee and the third party have privity of estate between them. The relationship between the mortgagee and the mortgagor continues to exist, however, and the mortgagee may still look to the original mortgagor for payment if default by the third party occurs.

10.   Indicate what the rights of a mortgagee would be if a mortgagor defaulted on the payment of the mortgage.       

Answer:      

On  default, the mortgagee may take action against the mortgagor on the covenant for payment, or may institute foreclosure or sale proceedings.  As well, the mortgagee may demand possession.









11.   If the original mortgagor sold the mortgaged lands to a purchaser, and the purchaser failed to make payments  or the mortgage,  explain  the possible courses of action which the mortgagee might take.       

Answer:      

Causes of action open to the mortgagee would be:  foreclosure, sale and possession of the mortgaged premises, or action against the original mortgagor on the covenant for payment.

12.   What are the rights of a mortgagor if, on default of  payment, the mortgagee commences foreclosure proceedings?       

Answer:

The mortgagor may request the right to put the mortgage in good standing by payment of all arrears and costs, or ask  for the right to redeem.  The mortgagor may also ask that the foreclosure be changed to a judicial sale of the property.

13.  How does a sale under a power of sale differ from a sale action?       

Answer:   

A sale under a power of sale is a sale of the mortgaged property by the mortgagee in accordance with the right and procedure set out in the mortgage itself.  A sale action  represents a sale of the property by the court.





   

14.  What rights, if any, are available to a mortgagor after foreclosure takes place?       

Answer:      

Where the mortgagee is  still in possession of the foreclosed property and during the period for redemption,  the mortgagor may still redeem the property by making payment.         

15.   What is the normal procedure used to re‑vest the legal title of a property in the mortgagor when the mortgage debt is paid?  Does this differ in the case of a charge?       

Answer:      

The normal procedure is to deliver a discharge, which is a statutory re‑conveyance, and receipt for payment. A charge is  extinguished by a cessation of charge, which removes the charge  from the title of the property.     








16.  Outline the rights of an assignee of a mortgage from a mortgagee.  What steps must be taken to ensure that the mortgagor makes payment to the assignee after the assignment takes place?      

Answer:      

An assignee of a mortgage takes the mortgage as it stands between the mortgagor and the mortgagee.  To ensure that the mortgagor makes payments properly, notice must be given to the mortgagor to make future payments to the assignee.

MINI-CASE PROBLEMS
1.   B mortgages Blackacre to A for $10 000.   Some time later, B defaults on payment,  and A begins foreclosure proceedings.   If Blackacre has a value  of $50 000 what should B do?       

Answer: 

B has an equity of $40 000 in the property and should ask for the right to redeem or put the mortgage in good standing.  If  B has no money, he could ask that the foreclosure be changed to a sale.











2.   If B did nothing in the above case until after foreclosure proceedings were completed, then wished to pay the amount owing,  could  B still do so to re‑acquire the property?  Would your answer be any different if A had sold the land to C?       

Answer:      

If A still has the property, B may request the right to redeem if payment could be made.  The court may allow this.  However, if A has sold the property to C, it would be too late for B to redeem.









      

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

The key points illustrated in this case are concerned with the priorities of the mortgages, and the rights of the mortgagees.  The case also illustrates the position of the assignee of a mortgage where problems are attached to the mortgage assigned.  Students should identify the $50 000 mortgage to Blake as a first or legal mortgage.  The mortgage was properly registered under the Registry System to establish its priority over any subsequent encumbrances.  The mortgage to Clark should be identified as a second (or  equitable) mortgage (at least in terms of the order given), but the failure on the part of Clark to register it affected its priority over subsequent mortgages.  The mortgage that was (in terms of time) a third mortgage, was given  to Simple Finance Co.  The finance company registered its mortgage without knowledge of the mortgage given to Clark.  Since the mortgage to Simple Finance was for value and without notice of the Clark mortgage, under the Registry Act, it takes priority over Clark's mortgage, and becomes the "second" mortgage.     


The assignment of the Clark mortgage to Anderson transfers the rights of Clark under the mortgage to Anderson,  but Anderson also takes the mortgage as it stands.  Registration by Anderson only protects its priority as against mortgages given subsequent to the registration.  In this case there were none.     


The institution of foreclosure proceedings clearly  illustrates the importance of priority.  The value of the property was $60 000.   Blake's mortgage was for $50 000; Clark's mortgage was for 

$10 000; and Simple Finance Co. held a mortgage for $5 000.  The mortgages total $65 000.     


Subsequent encumbrances may ask to have Blake's foreclosure changed to a sale,  and  the subsequent encumbrancers would undoubtedly do this  to prevent Blake  from acquiring the property free of  encumbrances.   This  assumes that neither Simple Finance Co. nor Anderson wish to pay out the Blake mortgage.     


If the foreclosure is changed to a sale,  some of the questions that might be asked are:   How  is  this  done?   Does  it  affect the priorities of  the parties?   What  happens if there  is  a deficiency?   How should the money be divided?  On the last point the priorities would be:      


Blake ‑ lst mortgage ‑ gets the full $50 000.      


Simple Finance Co. ‑ 2nd mortgage ‑ gets the full $5 000.    


Anderson  ‑  3rd mortgage ‑  gets the remaining $5 000 plus a judgement against Hambly's estate for the remaining $5 000.  


Since Hambly  has no other assets,  Anderson's judgement is essentially worthless, and he has lost the remainder.     


For a case on priorities see  Gray v. Coughlin  (1891), 18 S.C.R. 553, or, for a more recent case, Ocean Park Securities Ltd. v. Foulkes  and Schlesiger  (1978) 9 B.C.L.R. 64.  The latter case is concerned with a situation where the parties were aware of the two mortgages.    

CASE 2      

Case 2 concerns the rights of mortgagees on  default,  and the obligations of both the original mortgagor and the person in possession of the property at the time of default.   The important  points  to raise in this  case  are  the rights  against Parker Construction Co. on its covenant  to pay,  and  the obligation  on  the mortgagee if Parker Construction Co. does so.  What must the mortgagee do?  It must be prepared to assign the mortgage to Parker Construction Co. in order  that it has  the security  and the right to recover against Brown.     


The rights acquired by Parker Construction Co. on payment  would be those of Green Mortgage Co.,  as the assignee takes the mortgage as it stands.   The question might be asked:   Should Green Mortgage  Co. be obliged to proceed against the property first?   What effect would it  have on  its rights?   For a discussion of  the rights and duties of  the mortgagee,  see:   Bank  of  Nova Scotia v. Dorval et al.  (1979),  25 O.R.  (2d)  579.   Note, however, that the facts and issues in this case are quite different.    

CASE 3      

While this case concerns the rights of the parties to the insurance proceeds, the rights are to some extent determined by the relationships established through the mortgage transactions.     


Students should determine the priorities of the mortgages.   Is Agricola's mortgage a second mortgage?  Agricultural Loan Company was presumably aware of its existence.  Can the parties agree to priorities?  In the case, Agricola had a second mortgage, and found it necessary to foreclose.  This gave him the interest of Tenant, and the land was subject only to the mortgage to the Agricultural Loan Company.  Does the fact that Tenant is still living on the property give him any right to the insurance proceeds?  Would the crop‑sharing agreement constitute an interest?  As a general rule, a person not named as an insured has no  claim to the proceeds under the policy.  Can Agricultural Loan Company claim the funds under a mortgage that requires the mortgagor to insure the property against loss?     


According to Re Clovis King & Sons Ltd. (1971), 5 N.B.R. (2d)  493, the execution of a mortgage that contains a covenant to insure by the mortgagor is an equitable assignment of the proceeds of the policy to the mortgagee, and effective on the date of issue of the policy.  On the basis of this case, Agricultural Loan Company might have a claim against the funds.  Agricola, although a named insured as mortgagee "as his interest may appear" may find this  case helpful, but some older cases indicate that where the mortgagee acquires the interest of the mortgagor, he cannot claim for the loss because he is no longer a mortgagee.  See, for example, Pinhey v. The Mercantile Fire Insurance Co. (1901), 2 O.L.R. 296; Gaskin v. The Phoenix Insurance Company (1866), 11 N.B.R. 429.  Quaere whether the courts would take such a strict approach to‑day.  The matter is perhaps academic in this case if  the Agricultural Loan Company can claim the entire proceeds.    

CASE 4      

The first point to consider in this case  is the validity of the document. Could the Aunt claim  non est factum  and avoid the document?  Was the nature of the document  completely  different  from  the one which  she believed she was signing?   Was it  necessary for her  to rely on  her  nephew to determine its nature?  If the Aunt  could  successfully claim non est factum,  what  effect would it have on the finance company's right  to foreclosure?   What would the rights of  the assignee be in  this  case?   Does it  take the mortgage  as it stands between the Aunt and Herman?  The Aunt may be able to establish  non est factum  as a  defence  in  this case, and  if  so, the mortgage  would  be unenforceable.  See:  Brown and Brown v. Prairie Leaseholds Limited (1953), 9 W.W.R. (NS) 577;  Michels v. Miner, [1949] 2 W.W.R. 269.  The finance  company  may be able  to claim against Herman  for the amount owing,  due to Herman's actions in acquiring the mortgage, and his subsequent dealings with it.    

CASE 5      

From the facts of this case,  the fire insurance proceeds would be applied first to the first mortgage, then the second (if any surplus  existed),  with the balance (if any)  to the insured,  Allen.  Since  the policy  was for only $45 000,  the entire proceeds  would go  to the bank  as first mortgagee.   To acquire the remaining  $5 000  owing on  the mortgage,  the bank  has  several options open:  (1) foreclosure on the lot,  (2) sale of the property under the power of sale (3) take legal action  for the balance on  the covenant  against the mortgagor (Zalinski).  If the bank follows this last route, Zalinski would be entitled  to take an assignment  of  the bank's mortgage  and  proceed with options (1) or (2).    
The second mortgagee (Gray)  would be able to (1) pay the balance owing on the first mortgage then proceed with  the courses of action  open to the bank, or (2) take action against Steele on his covenant to pay.

CASE 6
The bank in this case is attempting to recover the balance outstanding on the mortgage because it was originally placed upon the lands by Penfield. If the 'renewals' were of the same mortgage the bank might argue that Penfield was still liable under it on his personal covenant to pay as contained in the mortgage.


Penfield's argument of novation is put forward on the basis that the purchaser (Carson) and the bank changed the terms of the mortgage without his consent and he would no longer be a part of the mortgage agreement as a result.


On the basis of the judgement in Cabot Trust Co. v. D'Agostino et al. (1992) 11 O.R. (3d) 144. on which this case was based, the changes to the mortgage did not constitute novation, and Penfield was liable on his covenant to pay in the original mortgage.  The reasoning of the court was that novation must be clearly shown to be effective.   Since the original mortgage was still in effect, and had not been discharged or replaced, the mortgagor was still liable on his covenant.
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CHAPTER COMMENTARY  

The leasehold interest has been subject to a certain amount of legislative change during the past decade as a result of organized tenants groups and their supporters seeking greater security of tenure, and the right to safe accommodation. The pressure from these groups has resulted in rent controls in a number of provinces, and a greater obligation on the landlord to maintain leased premises in not only a safe, but habitable condition.  The law varies from province to province, and the particular jurisdiction should be consulted for these matters before class discussion of the law takes place. The nature of  a tenancy is readily understood by students, but the sub‑tenancy and the assignment of a lease is often confused.  Some time might be spent discussing these differences in class.  The position of fixtures brought on the property under a lease might also deserve review.   (See:  text p. 528.)     


Leasehold interests are basically concerned with the landlord‑tenant relationship.  It is a very old type of land relationship that should be distinguished from a license, where the licensee does not acquire exclusive possession of the property.  See page 523.


Leases are always for a specific term, under which the tenant acquires exclusive possession of the property for the term, provided that the rent is paid, and the other conditions of the lease met.  In the event of default under a lease by the tenant, the landlord may re‑enter, or take steps to have the tenant evicted, depending upon the jurisdiction, and the type of tenancy.


The Judicial Decision of Klein v. Savon Fabrics Ltd., on pages 533‑534 of the text illustrates the importance of proper compliance with the terms of a lease, if termination is to be properly carried out.  The lease in this case required one month's notice, but the tenant, who discovered its goods could not be insured if stored upon the premises, vacated the building without giving proper notice. The tenant could not establish a fraudulent misrepresentation on the part of the landlord in leasing the premises, and the court concluded that the statements of the landlord could not be considered more than innocent misrepresentation, and were probably mere expressions of opinion. The case is also useful because it illustrates how a periodic tenancy is considered by the courts.  

DISCUSSION QUESTIONS    

1.  What is the legal nature of a leasehold interest, and how does it arise?       

Answer:      

A leasehold  interest is  an estate in  land  whereby  the lessee acquires possession of the property for a fixed period of time.






2.  In what way (or ways) does a tenancy differ from a license to use property?       

Answer:      

A tenancy differs from a license in  that a tenancy entitles the tenant to exclusive possession of the land,  whereas a license entitles the licensee the use  of  the land  in  common with  others.

3.   Explain the legal nature of a covenant  of quiet enjoyment as it pertains to a leasehold,  and give an example of  a case  where  breach of the covenant would arise.       

Answer:      

Quiet enjoyment means a right to "legal entry and enjoyment  without the permission of any other person."  Interference with  this right usually takes the form of interference with the tenants  use of the land by the lessor or persons acting under him.

4.  What is a "reversion" in a lease?       

Answer:      

Reversion is the right to possession held by the landlord when the lease terminates.

5.   Explain how the term of a tenancy may be determined where  the tenancy agreement is not specifically set out in writing.       

Answer:      

The term of a tenancy when unspecified is usually determined from the periodic payment of rent.  If rent is paid monthly, the term is considered monthly, etc.

6.  Define or explain the term tenancy at will, and indicate how it differs from a tenancy at sufferance.       

Answer:

A tenancy at will is  created  when a person allows another to occupy the premises for an express purpose,  usually connected to another transaction.  A tenancy at sufferance arises where a landlord allows the tenant to stay on in the premises after notice to quit has been given and the lease expired.









7.  How does a sub‑tenancy  differ from an assignment of a lease by a tenant?  What rights are created in the sub‑tenant by  the granting of a sub‑tenancy by the tenant?       

Answer:      

A sub‑tenancy is a tenancy created by a tenant and a sub‑tenant and may be for a term  less then the tenant's lease.   An assignment  of a lease brings a third  party (the  assignee)  into possession of the 

property and releases the tenant  from  the lease.   Under a sub‑tenancy  the tenant is  liable for the property, rent, etc.









8. Distinguish privity of estate from privity of contract, and explain how the rights of the assignee and the tenant are  affected when an assignment  of lease is made by a landlord.      

Answer:      

Privity of estate is created by a lease, because both the tenant and the landlord each have an interest in the same land.  Privity of contract is created by the agreement between the landlord and the tenant which is contractual in nature, and sets out the rights and duties of the parties.  An assignee takes the estate of the assignor, creating a privity of estate with the tenant, but the original contract remains between the tenant and  the landlord.

9.   Outline the covenants which a tenant makes in an ordinary lease.  Explain the effect of the tenant's non‑compliance with these terms.       

Answer:      

The ordinary express covenants which a tenant makes are:  (1) to  pay rent (2) to  repair (3) not to sub‑let without  permission (4) insure (5) pay taxes (6) not to commit waste.   A breach of any covenant would entitle the landlord to take action on the covenant.

10. What are the rights of a landlord if a tenant abandons the leased property?       

Answer:      

If a tenant abandons the property, the landlord may accept the abandonment as surrender, and the lease would be treated as at an end.

11.   What remedies are available to a landlord where a tenant fails to comply with the terms of the lease?       

Answer:      

The landlord may:  (1) take action  on the covenant to recover unpaid rent (2) distrain against the goods of the tenant (commercial leases)  (3) re‑enter the premises.   For minor breaches  of  the lease  the landlord  may only take legal action for the damages and for an injunction.         

12.  How do residential tenancies  differ from commercial  tenancies  in most provinces?  Why was this change in the law necessary?       

Answer:      

In most provinces, residential tenancies are subject to special legislation  which  obliges the landlord to maintain the premises in  a safe, habitable  condition,  and  which  severely restricts the landlord's right  to re‑entry.  The change in the law was necessary to provide tenants with greater security  of tenure.  Commercial  leases  are  not affected by  this  type of legislation as commercial  landlords and tenants  are considered to have equal bargaining power.

13.  Explain the legal significance of "surrender of a lease."  How is this effected?       

Answer:      

Surrender of a lease is the formal termination of the lease where the parties agree to termination in writing (and perhaps under seal).

14.   In a commercial lease in most provinces,  landlords may distrain against the chattels of the tenant for non‑payment of rent.   What does this mean, and how is it accomplished?       

Answer:      

To distrain means to seize the chattels of the tenant for rent  due and owing, and to have the chattels sold if the rent is not paid.

MINI-CASE PROBLEMS
1.   X entered into a verbal  monthly tenancy with Y on  June 1st to rent Y's shop.   X paid  Y the first month's rent and also moved into possession on the same day.   Some months  later,  on  November  1st,  X  gave Y  notice of  his intention to vacate the premises on  November  30th,  and paid  Y the November rent.  Y demanded an additional month's rent in lieu of notice.  Is Y entitled to the additional rent?       

Answer:      

In  commercial  leases  in  most provinces,  notice to terminate a monthly lease must be given  on  or before the last day  of  the month preceding  the month in which the notice is effective.  In this case, notice must be given on or before October 31st to be effective  November  30th.   Notice given  after October 31 would not be effective until December 31st.   Y is  entitled to the extra month's rent  because the notice was given too late for a November 30th termination.      

2.  Regal Co. leased a large commercial building for its business.  The lease called for monthly payments of $5 000 per month on a two-year lease.  At the end of the first year, Regal Co. fell into arrears on its monthly rent payments.  Three months' rent is now due and owing.  What action might the landlord take against the Regal Co.?

Answer:

Since the lease is a commercial lease, the landlord may:  


(1)
take legal action for the arrears of rent owing,


(2)
distrain against the goods of the tenant for the rent owing or

(3)
re-enter the premises.  If the landlord exercises its right of re-entry, the lease terminates.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

The issues  in this case  are similar to the issues  raised in  Metro‑Matic Services Ltd. v. Hulmann (1974), 4 O.R. (2d) 462.   In a discussion of the facts of the case,  it is first of all necessary to determine the nature of the agreement made between the parties.  The agreement uses the terminology 

found in leases, yet is it a lease simply because it uses such language?  What else might it be?  Is it a licence to install machines in the room,  and to use it  along with  all others?   What rights and duties are necessary to render the relationship that of landlord and tenant?  


In the case cited above,  the court held  that unless a contrary intention could  be established,  the use  of  the language of a lease and the rights conferred by that language rendered the relationship that of landlord and tenant.  In particular, the court noted that the agreement gave the tenant exclusive possession of the laundry room, subject only to the rights of the tenants in the building to enter and use the machines.  Had the landlord retained the right to use the premises for other purposes, the outcome may have been different, as  exclusive possession is a key factor in the relationship.    

CASE 2      

This case raises for discussion the requirement of the landlord to not interfere with the tenants' use and enjoyment of the leased premises.  Does the construction interfere with the tenant unduly?  Is the landlord obliged to stop the construction or repair of the roof to permit Mr. Chen to sleep?   Is the landlord obliged to do the work in order to maintain the building in a water‑tight condition?     


Construction or repair of the roof is presumably a necessary and temporary inconvenience for Mr. Chen to bear, and would probably not entitle him to treat the lease at an end.  The important  factor here would probably be the nature of the interference with the tenants' enjoyment of the property.  If it was physical interference with their enjoyment, then there would be breach by the landlord, but a temporary, personal annoyance  would probably be insufficient to constitute  a breach of the lease.  Nor would the landlord likely be obliged to control the pet snake owned by another tenant,  as he may be unaware  of  the true owner.   If the snake was annoying Mr. Chen, action might be taken by them  against the particular tenant. The extent of a landlord's obligation to a tenant is discussed in Greenbranch  Investments Limited v. Goulborn and Goulborn (1972), 3 O.R. 532.    

CASE 3      

The term of the lease in this case expired on  October 31,  2001,  and was renewed by the payment  of rent by the tenant,  Bingham.  The key issue is the nature of the tenancy created by the "renewal".  Was a lease from year to year created, or was it a periodic tenancy of a monthly kind?  What notice would be required of each?  These are some of the questions that might be asked.  If the lease is silent, and there is no  agreement to the contrary,  the renewal of an annual  tenancy is  also an annual  one,  and would require  the proper notice of termination based not upon the date the notice is given,  but prior to the termination date  of the lease,  as the notice may only relate to that date. 
Wright's argument was that initially six month's notice at  any time would terminate the tenancy.   The second notice, however, viewed the tenancy as one of month‑to‑month. Bingham argues that it is an annual tenancy that would not expire until October 3l, 2004, and (for the jurisdiction) required six month's notice be given prior to the termination date.     


On the basis of Re Sons of England Benefit Soc. & Ezrin, [1962] O.W.N. 42, there would be a presumption of a tenancy from year to year (unless evidence could establish the contrary) where a tenant on an annual lease continues to occupy the premises and pay the rent.  If this case is followed, Bingham would have been entitled to remain in possession until October 31, 2003.    

CASE 4      

The first issue to be considered in  this  case  is  the nature of Quinn's liability as a tenant.  Could Chaplin distrain for rent when it was only a few days overdue?   Was  Chaplin entitled  to withhold consent when Quinn transferred the business to Rizzoto? Can Chaplin retain the chattels and stock and still claim damages?  Does it make any difference if he made no attempt to lease the premises after evicting Quinn?     


According  to the case of Fuda et al. v. D'Angelo et al. (1974), 2 O.R. (2d) 605, when  Chaplin  evicted the tenants,  changed the locks, and attempted to sell the goods and equipment of the tenants "as a going concern", his actions constituted a termination of the lease.     


In order to collect the unpaid rent, Chaplin would be obliged to show that he had given  notice to the tenant that  he intended to hold him  responsible. This he would be obliged to do if he 

expected to recover from Quinn.    

CASE 5      

Assuming that the landlord has  given  the right  to sub‑let the premises, Sheila  and  Beverly  have created  a sub‑tenancy  for  the period May through August.  The sub‑tenant in turn created a further sub‑tenancy with her friends for  the month of  August.  While  each  sub‑tenant  was  responsible to their respective lessor (Beverly and Sheila), the responsibility to the landlord for rent payment rests on Beverly, and she must pay the rent, and in turn, look to her sub‑tenant for payment (in this case Sheila).  Sheila in turn must look to her friends for the money.     


The damage  to the apartment is another matter.   A tenant is not strictly liable for the negligence of  a sub‑tenant,  and Beverly  may be able to argue that  the conduct of  the sub‑tenant was not contemplated and  so alien to the conduct of a sub‑tenant that it could not be contemplated. By this agreement the court might consider the sub‑tenants liable for the damage  (See:  Gallo et al. v. St. Cyr et al. (1983) 144 D.L.R. (3d)  146).  However, a more persuasive counter‑argument might  be that  since  the tenant  is  liable  for the damage caused by  guests and others on  the premises,  the tenant will also be liable for damage caused by a sub‑tenant.   (See:  Warren v. Keen [1945] 1 Q.B. 15). Beverly  would  probably  be liable as  well  under  the landlord  and  tenant legislation (in most provinces)  which usually states that a tenant is  liable for any damage  caused  by  the tenant  or the tenant's  guests.   Beverly  of course,  would  be  entitled  to  take  action  against  Sheila,  who  is  her sub‑tenant,  for the damage  to the premises,  and  Sheila  in  turn would  be obliged to take action against her friends to recover the damages.     


With  respect  to  the  furnishings,   Beverly,  in  effect,  gave  Sheila possession (a  bailment),  and the unauthorized bailment of the furnishings to the sub‑tenants  by  Sheila  would render Sheila strictly  liable for the $800 damage.   Sheila would, of course, be in a position to take action against her friends for this damage as well.      

CASE 6
High Finance Company would be liable for the damage to the building, assuming the electrical fault was due to the negligence of the electrical contractor who installed the wiring.  High Finance would have a right of action against the contractor for negligence.  High Finance would probably be liable for the damage caused to the third floor tenant and the first floor tenant as well.  unless the lease provides to the contrary, rent is not normally payable by an upper floor tenant during the repair period if the upper floors of the premises are no longer accessible due to a fire.  The case is different here because the fire was caused by the tenant, and High Finance may be liable for the payment of rent during the repair period.

CASE 7
The basic issue in this case is whether Henry was a tenant or leasee.  Students might be asked to decide if the relationship is one of landlord-tenant.  The crucial point here is exclusive possession.  Henry has exclusive use of the bedroom, but is obviously only a licensee with respect to kitchen use.  His occupancy is also related to the 'rehabilitation agreement' and it might be argued that the use of the room was a part of that agreement rather than a lease of the bedroom.  The case is based upon Keith Whitney Homes Society v. Payne (1992) 9 O.R. (3d) 186 where the court held that a tenancy was created because he had exclusive use of the bedroom, and this constituted 'residential premises' under the Landlord and Tenant Act.

CASE 8
This case deals with leased premises and structures placed thereon by the tenant.  The tenant in this instance viewed the structure as fixtures that could be removed, and expressed the intention of removing them on the expiration of the lease.


The facts of the case problem are essentially the facts in Boxrud v. Canada, a Fed. Court Trial Div. 1996 case in which the court held that the swimming pool and the buildings on the concrete pad were permanently attached to the land, and could not be removed, but the other moveable structures were fixtures, and removeable by the tenant.
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CHAPTER COMMENTARY  

The purpose of this chapter is to explain some of the more important searches, checks, and activities that are carried out in conjunction with the purchase or sale of real property.  The chapter is not designed as a do‑it‑yourself guide, but rather, to provide a brief outline of some of the complexities of the transaction, and the purpose of the many searches, etc.  The historical background is for information purposes only, since the modern transaction is quite different.  The role of the real estate agent is worthwhile to examine, however, as it points out the importance of the agent, and also the fact that the agent in the transaction is the agent of the vendor in almost every case.  The agent cannot act for both parties without their express consent ‑  a point that should be emphasized in class.  See text

 p. 540 and Judicial Decision pp. 548-549 on this point.     


The duties of the legal profession in real estate transactions  are of major importance, due in part to the many searches, legal considerations, etc., required.  The text helps explain the numerous activities of the lawyer to ensure that the transaction is properly carried out.  These are usually quite straight forward,  but may be emphasized by way of an example of a typical purchase of residential property.  This following fact situation might be used for discussion purposes using the various steps in the transaction as described in the text:       


Smith listed his house and lot with a real estate agent named Jones.  The listing price was $180 000.  The property was subject to a mortgage in the amount of $90 000.  Brown has expressed an interest in the purchase of the property.  What procedure would follow from this point?  What steps would each party take, assuming the transaction proceeded to closing?  


The various steps  may be summarized for an ordinary residential sale as follows:  

1.
Offer to purchase is made by the prospective purchaser. 

2.
Acceptance of the offer by the vendor to form a binding contract, subject to the proviso that the title to the land is good, etc. 

3.
Purchaser engages a surveyor to determine the boundaries of the land. 

4.
Purchaser engages a solicitor to undertake the necessary searches to ensure that the vendor has  a good title to the property, and that no charges are attached to the land.  These searches include:          


(a)
search of the title to the property in the Land Registry office.         


(b)
tax search for arrears of taxes.         


(c)
search for utility charges or liens (such as hydro, etc.).  



(d)
search for outstanding work orders of the municipality. 


(e)
search to confirm property meets zoning requirements.   


(f)
check to determine that any existing mortgage on the property is in good standing, if it is to be assumed by the purchaser.         


(g)
any tenancies are confirmed, and rent change arrangements made.         


(h)
search for encroachments, etc. by adjoining property owners, based upon survey.  


(i)
search for any judgements or liens against the property in the hands of the Sheriff.  

5.  When all searches are completed, the solicitors for the purchaser and vendor meet at the Land Registry Office, and the deed and keys are exchanged for the purchase price of the property.  

6.  Registration of the deed transfers the title to the purchaser.  


The Judicial Decision George W. Rayfield Realty Ltd. et al. v. Kuhn  et al. (pp. 548-549) deals with the relationship between the vendor and the real estate agent, where the agent has an  interest in the corporation which purchases the property.  As the case indicates, a notice of the agent's interest was apparently given to the vendor, but in view of the great trust which is  placed in the agent,  the notice was inadequate, as was the agent's actions on behalf of the vendor.  The court ruled that the agent's actions constituted a breach of his duty, and as a result, he was not entitled to a commission on the sale.     

DISCUSSION QUESTIONS    

1.  Why were the ceremonial aspects of the transfer of land important in early real estate transactions in England?       

Answer:      

The formal ceremony of transfer of possession (in the presence  of witnesses) was conducted to demonstrate to the community that a transfer of the land had taken place.

2.   Explain the significance of the vendor providing vacant possession at the time of transfer of ownership.  Is this also important to‑day?          

Answer:      

Vacant possession is as important to‑day as it was in the past, because it permits the new owner to enter on the property with exclusive possession ‑ a right of an owner.  It also completes the livery of seisin.

3.   What role does a real estate broker or agent play in a modern real estate transaction?       

Answer:      

The role of  the real estate agent in  a modern real estate transaction is to seek out  prospective  buyers  for the vendor,  and  to bring the buyer and vendor  together in  a contract  for the sale of  the property.







   

4.  How is the agency relationship established?       

Answer:      

The agency relationship is established by a "listing agreement."

5.   What are the duties of a real estate agent?  Do they differ in any way from that of an agent in an ordinary principal‑agent relationship?       

Answer:      


The duties of a real estate agent include:  


(1) inspect and value the property (or arrange for the valuation). 


(2) actively seek out prospective purchasers. 


(3) arrange for purchasers to view the property. 


(3) prepare a written offer to purchase. 


(4) hold all deposits pending closure of the transaction.


(5) act always in the best interests of the vendor.

6.  Explain the purpose and use of an exclusive listing agreement.  

Answer:      

An exclusive listing agreement entitles the agent to a commission regardless of who sells the property while the listing is in effect.  It also obliges the agent to use his/her best efforts to find a buyer for the property.







   

7.   In what way (or ways) does an appraiser assist in a real property transfer.       

Answer:      

An appraiser determines the value of a property based  upon zoning, value of similar properties, rental potential, present ate of return, condition of building,  etc., and converts this into an opinion of its value on the market. This enables the prospective purchaser to make  a realistic offer to purchase.









8.   Outline the role of a land registration system in modern real estate transactions.       

Answer:      

The land registration system records all interests that might affect land, and enables a person to protect his or her interest by  registration of the deed, etc.

9.   How does the land registration system aid a prospective purchaser of real property?       

Answer:      

The land registry system enables the prospective purchaser to identify the registered owner of the property, and to determine  any encumbrances, restrictions, etc. that might attach to the property.











10.   What constitutes a good and marketable  title to real property?   How is this determined under the Registry System?     

Answer:      

A good and marketable  title would consist of continuous  forty year chain of title dating  back from the deed of the present registered owner,  with  no encumbrances registered against it.  (Ontario).








   

11.   In what way or ways does the Torrens or Land Titles System simplify the determination of the vendor's title to lands offered for sale?    

Answer:      

Under the Land Titles System, the province certifies the title in a particular registered owner, and the purchaser or his/her  solicitor need not search behind the name stated as the registered owner.

   

12.  Why is a survey important in a land transaction?  What does it establish?       

Answer:      

A survey is important  in order to determine if the vendor's deed actually corresponds with  the boundaries of the land  described in  it.   It  may also identify encroachments, etc. and show the location of buildings.







   

13.  Describe the role of a lawyer or solicitor in a land transaction.       

Answer:      

A lawyer not only reviews all documents related to a transaction, and draws others, but attends to a number of very important searches if acting for the purchaser. These searches include: search of title, taxes, zoning, building standards/ safety, sub‑dividers and developers obligations under sub‑division agreements, payment of services (such as hydro), searches for executions and liens against the property, chattel searches, and attendance to the registration of the land.

14.  What other searches in addition to a title search are necessary in a land transaction in order to protect the purchaser?  How are these searches usually made?       

Answer:      


Other searches are:       


(1)
search for tax arrears at Municipal office.     


(2)
search for zoning, etc. at Municipal office.     


(3)
search for service liens (hydro) at Public Utilities office.     


(4)
search for judgements and executions at Sheriff's office.  


(5)
search  for chattel liens,  etc. at  County offices  (for  chattel mortgages, etc.).     


(6)
search  of  unpaid corporation taxes (some provinces)  at the Provincial Government tax office.

15.  Explain the significance of the process whereby a deed of land is "signed sealed and delivered." 

Answer:      

In some provinces a deed must be made under seal and be signed  by the grantor to be effective.  Delivery completes the transfer of the property to the grantee.

16.  Why must a purchaser make certain that no writs of execution are attached to the property which is to be purchased?       

Answer:

Writs of execution against a person who holds property attach to the land, and if a purchaser buys the land, it would be subject  to the writ.  The property could be sold to satisfy the execution even though it was transferred to the purchaser.

17.   Indicate the importance of  registration  of a transfer of land in the proper land registry office as  soon  as  possible after the documents of ownership change hands.       

Answer:    


Registration  is  important  because  it  establishes  the identity of the registered owner.  It also precludes any unregistered mortgages, etc. given by the  vendor  from  attaching  to  the  land  in  priority  over  the  deed  if registration is effected promptly.


MINI-CASE PROBLEMS
1.   A agreed to sell B a building lot for $25 000.  Without  searching the title, B gave A the $25 000, and received a deed  to the property in fee simple.  B then discovered that the property was registered in A's wife's name and not in A's name.  What are B's rights?       

Answer:      

B's only right is against A for a return of the purchase price.  Since the property is in A's wife's name, B has no claim to the land.




       

2.
The ABC Co. intends to offer to purchase a large parcel of vacant land from D, a farmer.  The company plans to erect a manufacturing plant on the land after the purchase is completed.  What conditions or provisos should the company include in the offer to purchase, and what searches should it make to ensure that it may use the land for its intended purpose?

Answer:

ABC Co. should include a proviso that the farmer D has good title to the property free from  encumbrances, and that the zoning of the property be proper for the erection and operation of a manufacturing plant (industrial zoning of the land).  The company should not only search the title to the land, but should check with the local municipality to determine if the zoning is appropriate for its intended use of the property.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     

CASE 1      

This  case  concerns  the duty of an agent to his principal.   The agent's duty to his principal should be reviewed  as a part  of  the analysis of  this case,  perhaps by  way of such questions as:  Should the agent have explained the cost of the severance in terms of dollars,  rather than simply saying that it  usually did not cost much"?   Since the agent revealed his interest in the purchaser corporation ‑  does it permit him  to act in his own interest alone, or must he still act in the best interests of his principal?     
Where  an  agent  fails to explain  the high cost  of  a severance  to his principal he runs the risk of  being in  breach of his duty as an agent.   In this situation,  his failure to remove the offending clause from the agreement might also be treated as a breach as well.   Breach of duty on the part of the agent would probably prevent him  from recovering his commission on the sale. See: Len Pugh Real Estate Ltd. v. Ronvic Construction Co. Ltd. (1973), 41 D.L.R. (3d) 48, for a case in which these rules were set out.    

CASE 2      

The amount of land in the offer to purchase is the matter for determination in this case.  Does "more or less" mean something less  than sixty feet?  If so, by how much less falls within the limits?  Can sixty feet more or less mean fifty‑nine feet?     


The vendor in the offer to purchase must deliver the land  as described, and if he cannot do so, the purchaser may either avoid the agreement, or demand a reduction of the purchase price to compensate for the loss.  The right of the purchaser to decline an  imperfect  title is  discussed in  Re Mountroy Limited and Christiansen, [1955] O.R. 352.  As to an abatement of the purchase price, see Harley v. Roy (1921), 50 O.L.R. 281.


"More or less"  may mean a certain amount of flexibility in  the amount of land which the vendor must convey.  A difference of one foot might fall within the "more or less"  limits.   See for example, Hunter v. Kerr (1912), 7 D.L.R. 829.  A contrary decision is Zender v. Ball (1974), 5 O.R. (2d) 747.    

CASE 3      

The importance of a careful search of title is  illustrated by  this case. Had  a careful search  been  made,  the registered  mortgage  would  have been discovered.   Under  the offer  to purchase,  the title was  to be  considered accepted by  the purchaser if no  objection  was raised within the time period specified.   Does this  permit  the vendor  to escape  his duty to reveal  the encumbrance?   Does the registration  of  the deed  by  the purchaser end  the vendor's duties under the purchase agreement?   The offer to purchase would be subject to the general rules of law which apply to contracts, and the innocent or fraudulent misrepresentation on  the part of Miovsky would ordinarily allow Fanshawe the right to avoid  the agreement.   Once the deed  was registered, however, Fanshawe's  rights  against Miovsky change.  The deed contains  an assurance that the lands are  free from the encumbrances, and Fanshawe may be obliged to go back against Miovsky on his covenant for compensation.


The rights of  the mortgagee  and execution  creditor  are  established by statute.  The mortgagee may look to Fanshawe for payment of the balance of his mortgage,  since Fanshawe is  now the registered owner of the property subject to the mortgage.   The change of  ownership  does  not  affect the mortgagee's right to payment.     


The execution creditor is in a similar position.  By filing the writ of execution with the Sheriff of the county where the judgement debtor's land was located,  the writ attaches to the property.   Any subsequent  purchaser would take the land subject to the execution, and would be liable for payment as the owner of the property.    

CASE 4      

This case raises a number of questions concerning the registration  of conveyances and of notice of prior unregistered conveyances  of the property. The Registry Acts of those provinces where the Registry System is used usually provides that an unregistered  instrument is void as against subsequent registered instruments unless the subsequent purchaser, etc. had actual notice of the prior unregistered instrument.  (See for example, Ontario,  Registry Act  R.S.O. 1990, c.R-20, s.65(1).).  In the case, the question might be asked:  Did Ruth have actual notice of the conveyance made by her father to her brother?  Does notice require something more than the assertion of the fact by Jacob?  Would it  be any different if he had presented Ruth with the deed for examination?   


When Ruth prepared the deed as executrix, she was acting with knowledge of Jacob's claim that he had in his possession  a prior deed to the property. Jacob's statement may be notice sufficient to put Ruth on inquiry, where she could have ascertained the true facts.     


Her  failure to do so may affect her right to claim priority over Jacob's unregistered instrument.   To claim priority, Ruth would also be required to show that valuable consideration was given for her deed (See:  Barber et al. v. McKay et al.  (1890),  19 O.R. 46.)  The actions of Ruth in making the conveyance to herself is also open to question.     


The purchaser,  Smith need  not proceed with  the transaction unless Jacob can  establish  a good title to the property (See:   Re  Mountroy  Limited and Christiansen, [1955] O.R. 352).   Jacob,  however, might be in a position to have his deed given priority over the instrument registered by Ruth,  and have Ruth's deed removed from the title.  (See:  Winchester v. N. Rattenbury Ltd. et al.  (1953), 31 M.P.R. 69.)    

CASE 5      

Case 5 points  out the perils associated with delay in the registration of conveyances  of land.  The first point to note  here is that Carol's Construction Corporation was unaware  of  the prior conveyance and Drossos's unregistered deed.  Since the corporation was a bona fide purchaser for value without notice of the prior conveyance, the registration of its deed in the Land  Registry Office would render Drossos's deed void as against it. 


The agreement for sale entered into between Drossos and Davis  requires Drossos to provide a valid deed in fee simple to Davis, and Drossos has no valid title to the property.  Drossos, consequently, must either obtain a deed to the land from Carol's Construction by negotiation, or pay damages to Davis for breach of contract if he is unable to acquire the lands. Since Drossos does not have title to the lot, the court would not grant Davis specific performance of the agreement.     


Drossos, of course, would have a right of action against Abner for selling the lot which he, Drossos owned, and could probably recover the value of the lot from Abner.  Carol's Construction Corporation is  the innocent party in the case, and the lawful owner of the lot.

CASE 6
This case is adapted from the facts in Tony's Broadloom & Floor Covering Ltd. v. N.M.C. Canada Inc. (1997) 31 O.R. (3d) 481 (C.A.), and illustrates the importance of an environmental audit of a property before purchase, particularly in an industrial area.


In the case, the purchaser did not disclose his intended use of the property, nor did he take steps to inspect the property to ensure its suitability for his intended use.  It was only after the municipality had rejected his rezoning request that he complained about the contaminated soil.  Students should note that the property was not useless, as it could continue to be used for industrial purposes, although the Ministry could at any time require a clean up of the contaimination.  These reasons formed the basis of the court's dismissal of the plaintiff purchaser's claim.
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CHAPTER COMMENTARY  

In addition to the land mortgage described in Part 6 of the text,  this chapter explains a number of other commonly used legal instruments to secure debt.  Most of these instruments use chattels  as the subject matter of the security interest, and are in widespread use to finance consumer and business purchases.  One of the most common forms of security, and one of the oldest, is the chattel mortgage, which is often employed by finance companies and banks to secure personal loans.  Any discussion of the instrument, however, should emphasize the importance of registration in accordance with the provincial registration procedures in order to protect the mortgagee and his or her priority over subsequent encumbrances or purchasers of the chattels.     


The conditional sale agreement is also worth examination  in class, as it is a common method of selling goods on an instalment basis.  The simplicity of this  form  should be noted, but again,  the importance of  adherence  to the provincial registration  requirements should be stressed, as these  establish the seller's rights on default, or on disposal of the goods by the buyer.  Bills of sale, and the assignment of book debts, represent two other forms of  security  that  are  used to secure debt, but to a lesser degree than the chattel mortgage or conditional sale agreement.  The assignment of book debts naturally   has   a  use  limited  to  business  organizations  with  accounts receivable.  The instrument is not used to secure consumer debt.     


The registration  requirements for  personal property  security  vary from province to province, a point which should be explained.  Particular emphasis should be placed upon personal property security  legislation in each province and its application to the various forms of underlaying security.


The general trend toward a simplified personal property  security registration system should be examined carefully, as those provinces with the system in  effect (eg:  Ontario)  employ a single registry  for most security interests, and a single document  to register all  types of personal property security.   It  should be noted, however, that not all forms of security are covered by  these systems.   Some are quite specialized in nature, and, as a result, require special procedures for registration and enforcement.  The Bulk Sales and the Construction Lien Acts are examples of legislation that covers these types of security interests.     


A different system is  used for the securing of bank  security  interests under the Bank Act. The use of this security interest is, however, limited to the types of security specified in the Act.     


The Judicial Decision of Dolan et al. v. Bank of Montreal (text pp. 569-571) examines the nature of a chattel, and the point at which it becomes a part of the realty.  The effect of this 'change' also affects the rights of a chattel mortgage who may not enforce the security if the chattel ceases to be a 'chattel'.  A useful exercise for a class might be to speculate as to what a mortgagee should do to ensure that he or she does not find a similar problem develop if security is taken on a similar type of chattel.


The second judicial decision Bank of Montreal v. Demakos deals with credit card debt and the responsibility of the card holders.


The cases in the chapter deal with a number of different  security interests and the rights of the parties.     

DISCUSSION QUESTIONS    

1.  How does a chattel mortgage differ from a pledge or pawn of a chattel?       

Answer:      

A debtor pledges only the title to the goods as security for  the debt under a chattel mortgage, and retains possession.  Under a pledge or pawn, the possession of the goods passes into the hands of the creditor.









2.   What  procedure must a chattel mortgagee  follow to preserve the mortgage security against subsequent encumbrances or purchasers?       

Answer:      

A chattel mortgagee must promptly register the mortgage in accordance with the provincial registration procedure.








3.   Describe the procedure that a chattel mortgagee may follow to recover the debt, if default should occur.       

Answer:      

A chattel mortgagee may seize the goods, and after waiting a required time to allow  redemption, may sell the goods if the debt is not paid.   A chattel mortgagee may also foreclose on the chattel.



4.  How does a conditional sale agreement differ from a chattel mortgage?       

Answer:     

A conditional sale agreement differs from a chattel mortgage in that the seller retains title and the buyer gets possession of the goods.  The conditional sale security instrument only arises out of a sale transaction.








5.  Explain how a conditional seller may realize on the security if default in payment occurs.       

Answer:      

Depending upon provincial legislation, on default, the conditional seller (who has title to the goods) may repossess and sell them.  The buyer is given a short period of time to pay the debt and redeem the goods before the seller may sell them.









6.   Describe the effect of Personal Property Security legislation on chattel mortgages and conditional sales agreements in those provinces where such legislation has been introduced.       

Answer:      

Personal Property Security legislation provides a standardized registration for both types of security instruments using a central computerized registry that may be checked from anywhere in the province.









7.   What is the purpose and effect of an assignment of book debts?  Identify the circumstances where registration must take place.

Answer:      

An assignment of book debts is a means by which a creditor takes the debts owing to the debtor as security for payment of a debt and permits the creditor to collect the accounts and apply  them to the merchant's indebtedness. Registration is necessary  to protect the assignee's right to the debts.








   

8.  Why must a bill of sale be registered in certain circumstances?  Identify the circumstances where registration must take place.?  

Answer:      

A bill of sale is a contract in which the title to goods  passes to the buyer but possession remains with the seller.  Since the seller retains the goods (at least temporarily) the buyer must  register the bill of sale as notice of his title to the goods.

9.   Outline the special types of security instruments that may be issued by corporations as security for debt.       

Answer:      

Corporations may issue bonds or debentures as security for debt.

10.  Define:  bond; floating charge; debenture.       

Answer:    


A bond is a debt instrument which pledges the assets of the corporation as security for the debt. A floating charge is an equitable charge that does not attach to any specific asset until and unless default occurs in the debt. A debenture is usually an  unsecured subordinate security issued by a corporation.









11.  What types of assets may be used as security by chartered banks for loans made under s. 427 of the Bank Act?       

Answer:  

A bank may make loans under s. 427 to manufacturers,  wholesalers, retailers, shippers and dealers in products of  agriculture, of the forest, sea, lakes, quarry or mine, and on  goods and merchandise manufactured or otherwise.





12.   Describe the procedure that a bank must follow to secure a loan under s. 427 of the Bank Act.  

Answer:      

To secure a loan under s. 427 the borrower must sign a form and deliver it to the bank to vest the lien in the bank.  The bank must also file a notice of intention to receive the security with the Bank of Canada.









13. What is a bank credit card?  In what way does it secure a debt?

Answer:

In most cases, the bank makes payment to the merchant or service supplier for the goods or services supplied to the credit card holder, then looks to the card holder for payment.

14.  Explain the purpose of the procedure set down in the Bulk Sales Act. What is the effect of a sale that does not comply with the Act?       

Answer:      

The Bulk Sales Act applies to all sales of goods or equipment in bulk by a merchant.   To sell the goods, the seller must provide a list of creditors to the buyer, and arrangements must be made  to pay the creditors from the proceeds of the sale, or the creditors  must consent to the sale in bulk. Failure to comply with the Act  may entitle the creditors to have the sale rendered null and void.











15.  Why was mechanic's lien (sometimes referred to as construction lien) legislation necessary?      

Answer:      

Legislation was necessary to give contractors and sub‑ contractors some means of protection for the labour and materials they apply to property. No protection was available under contract  law, and a security interest was created by statute to protect their interests.


16.   Outline the general procedure that a sub‑contractor would  follow to secure payment under mechanic's lien legislation.      

Answer:

An unpaid sub‑contractor must normally file or register a lien  claim against the property at the land registry office within a specific period of time after the last work is done.   He must then institute legal proceedings (again within a specific time period)  in order to have the claim heard by the courts and judgement rendered.   The court may sell the land if payment is not made as ordered.

17.  What must a "owner" of property which is under construction do to protect against mechanics' lien claims attaching to the property?       

Answer:      

Usually an owner must hold back a part of all advances made  to the contractor as a fund to pay any liens that might be filed by sub‑contractors. The amount varies from 10‑15% and must be held for a time period of from 30‑60 days (depending upon the province).   The hold back replaces the land as security for any liens.




   

MINI-CASE PROBLEMS

1.  X purchased an automobile under a conditional sale agreement from Y.  Y registered the agreement in accordance with the  provincial  security registration requirements.   X sold the automobile to Z without revealing the fact that it was subject to a conditional sale agreement.  X defaulted on the payments to Y. Advise Y of his or her rights at law.       

Answer:      

Title to the automobile is in Y.  On default, Y may repossess the automobile from Z and sell the automobile for the balance owing (assuming less than 2/3 of debt paid ‑ Ontario example).   X  would  be liable for any deficiency if the automobile sold for less than the amount of the debt.   Z must look to X to recover his money.




    

2.  A engaged B to build a garage for her on her property.  B constructed the garage with materials purchased from C Co.  A paid B.   B did not pay C Co.  Advise C Co. of their rights.

Answer:

C Co. may claim a lien against A's property for the unpaid account, provided the claim is registered on the title to A's property within the statutory time limits.  C Co. would also have a right of action against B for the unpaid account.





COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION     
CASE 1      
This case illustrates the difficulties that may arise where the parties change the security without advising the creditor.     


The conditional sale agreement retains the title to the goods  in the vendor, and in this case, the contract concerning this was assigned to the finance company.   The effect of the trade‑in of  the machine, and the subsequent sale of the machine by the seller covered by the agreement result in the secured goods passing into  other hands without knowledge of the security interest claimed in the goods.  Does the buyer have an obligation to search for any liens or claims against such goods? 
The seller might have implied authority to resell the goods.  See:  Hare & Chase of  Toronto  Ltd. v. Commercial Finance  Corporation  Ltd. (1928), 62 O.L.R. 601.  This may affect the right of the finance company to recover the goods sold to Henrietta.  The security interest of  the finance company in the machine that was acquired by Hazel would not apply to the new machine.   This may mean that the Finance Company cannot claim the new machine on default.  The finance company, however, would be entitled to claim the balance owing under the agreement.    

CASE 2      

The important point to note in this case is that property in the goods vests in the Crown where the goods are illegally brought into Canada.  Could Casey give good title to Donald?  Could Donald give good title to the dealer? What is the position of the dealer who sold under a conditional sale agreement to Morgan?  Kidd's purchase  without making a search would normally mean that his purchase  was subject to the rights of the conditional seller.   When the boat was seized, Kidd would have a right against Morgan for breach of warranty of title.  This would proceed back down the line of title to Donald, who would be obliged to find Casey and recover from him.  Since the dealer did not have title, under his conditional sale agreement his right to repossess may not exist.  See:  Smith v. Goral, [1952] 3 D.L.R. 328.    

CASE 3      

The sale in this case may be subject to the Bulk Sales Act, which would require the owner of the trucks to follow the procedure set out in the Act. If the Act should apply, the creditor may attack the sale ‑ and perhaps have it declared void.   The question to be decided, is:  Does the sale of the trucks constitute a sale in bulk?     


While the procedure varies from province to province, the creditor must generally act promptly to have the sale declared void.   In some provinces the time period is very short ‑  as short as sixty days.  It could also be as long as six months.     


If the creditor is successful, the trucks purchased by the buyer would be available to satisfy the creditor's claim. Unless Smith pays  the creditor's debt, the creditor  could claim against the trucks, and the buyer in turn, could claim against Smith.    

CASE 4      

This case concerns the application of the mechanics'  or construction lien legislation to a construction situation.  The first matter to be determined is the validity of the various lien claims.  Were all liens registered within the time period specified in the Act?  For example, in Ontario, the lien must be registered within forty‑five days of the day on which the last work was done. Using Ontario  as an example, the contract  of Able Excavation is outside the time period for filing a lien, if the last work was done on June 1st.     


The remaining liens would be in time. This would entitle the subcontractors to claim against the holdback, but Baxter, in error, did not holdback  the required 10%.   He would, as  a result, be obliged  to pay the amount over again in order to free the property of liens.  Since the amount of the liens would exceed the amount of the holdback, the subcontractors would be obliged to claim for the balance as  creditors in  the bankruptcy of Cottage Construction Company.     


It should be noted that under the legislation in some provinces, Cottage Construction Company  would be expected to hold the money received as  trust money until the subcontractors were paid.   The failure to do so, would be a breach of the Act. (Ontario for example).    

CASE 5      

The land is subject to a first mortgage in the amount of  $4 000 000, and a second mortgage in  the amount $18 000 000, of  which  only $1 000 000 was advanced.  The lien registered against  the property is in the amount of $1 000 000.   If the corporation allows the mortgages to go into default, and does not pay the lien claimant, the lands may be foreclosed by the first mortgagee (or  the second mortgagee), or sold by the courts to settle the claims of the lien claimant.     


Assuming the land is sold for $5 000 000, the first mortgagee  would receive $4 000 000 and be paid in full as first claimant to the money.   The second mortgagee may be able to claim the remaining $1 000 000 in priority over the lien claimant, (depending upon the province).     


The bond holders would have a secured claim against the assets  under the floating charge, and would be entitled to the $500 000 in assets.  The bond holders may also be entitled to the cash  as well, leaving a short‑fall of $500 000.  This would leave the bond holders and the lien claimant as the only parties to be unsatisfied  in their claims, although the bond holders would receive 75% of the amount of their bond face value.     


If the second mortgagee was entitled to priority over the lien claimant with respect to the land proceeds, and the bond holders entitled to the cash in the corporation, the contractor as the lien claimant would receive nothing.

CASE 6
The bank in this case has acquired security on all of Betty's Typing Service Ltd. assets.  The bank may, on default, seize the assets pursuant to its security instrument and provincial legislation, but can it seize the leased equipment?  The company clearly does not have title to the computer equipment as it is only leased, but does the leasing company have a duty to warn other creditors of the lease?  If the lease allows Betty to keep the equipment at the end of the lease, is it more than a lease?  Students might discuss the different nature of these documents and the liability of Betty who has personally guaranteed the lease payments.


If the leases of the equipment were true leases of chattels, and provincial legislation did not require registration, then the bank would probably not succeed, as the company would not have title to the goods. However, if the leases were not true leases, but provided for the purchaser of the goods (i.e.: hire-purchase agreements) then registration would be required, and the failure to register would entitle the bank to claim priority over the unregistered lessor.


In the case of First City Capital Ltd. v. hall et al. (1993) 11 O.R. (3d) 792, where the facts were similar to the latter case, the Court of Appeal held that the failure to register gave the bank priority to the chattels over the lessor.
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CHAPTER COMMENTARY
Bankruptcy for the most part is a federal matter, and the principal legislation is the Bankruptcy and Insolvency Act, which governs bankruptcies in general. The purpose and intent of the legislation is explained in the case quote on p. 578.  However, students should note that the new legislation places greater emphasis on the opportunity for a debtor to make a proposal to creditors in order to save viable businesses, and time is allowed for the debtor to do this before bankruptcy proceedings may be taken against the debtor's assets. The Act sets out the rights of the receiver, trustee, debtor, creditor, etc., and the method for the distribution of the debtors' assets amongst the creditors. From a procedural point of view the steps are more or less straight forward. The priorities are set out on pp. 582-583 of the text.


Case 3 (pp. 591-592) of the Case Problems for Discussion may be used as a class exercise to review the priorities and the distribution of assets to a variety of creditors. Case 1 is concerned with fraudulent activity on the part of the debtor, and Case 2, illustrates a situation where the creditors have taken upon themselves to divide the debtors' assets.


Students should note that the Bankruptcy and Insolvency Act provides for a proposal and three kinds of bankruptcy proceedings: voluntary, summary, and creditor‑initiated (by way of a petition). Regardless of how the proceedings begin, the general thrust is the same, because the purpose of the law is to have a trustee collect the debtor's assets and dispose of them, then distribute the proceeds from the sale to the creditors. The distribution, however, recognizes certain priorities amongst the creditors, as the text indicates on pages 582-583, and subject to certain initial restraints gives secured creditors the right to realize on their security outside the bankruptcy proceedings.


Another point to emphasize is that the bankruptcy legislation is also designed to prevent fraud, and to this end, penalties are included in the Act for a number of specified activities known as bankruptcy offences. A debtor that commits any of these offences is normally not given a prompt discharge, and depending upon the seriousness of the offence, may be subject to fines or penalties.


The Briscoe v. Molsons Bank, Judicial Decision (pp. 589-590) illustrates a situation where a particular creditor of the debtor received a fraudulent preference. In the case, the bank was aware of the financial state of the debtor, but continued to accept payment on account and took the debtor's security to protect its loan. The end result of the case, on final appeal, was that the court found that the bank did in fact demand and receive a fraudulent preference, and was obliged to compensate other creditors for the loss suffered as a result of its action.


In class discussion, it should be pointed out that the primary purpose of the legislation is to permit the honest but unfortunate debtor to make a new start, free of debt, by surrendering his existing assets to his creditors. The new Act also gives the debtor a greater opportunity to make a proposal in order to save the business if restructuring of the debt would render the business viable.

DISCUSSION QUESTIONS

1. Why is an insolvent person not necessarily a bankrupt?

Answer:

To be a bankrupt, a person must commit an act of bankruptcy.

2. Under what circumstances could a person have assets which exceed their liabilities, yet be bankrupt?

Answer:

If a person has debts in excess of $1 000 and commits an act of bankruptcy, a creditor may commence bankruptcy proceedings against the debtor.


3. What should a person do who discovers that he or she can no longer carry on business without incurring further losses?

Answer:

If the business cannot be made viable by restructuring the debt, the person should advise his creditors of his financial condition, and cease any business activity that would result in greater losses.

4. Describe the acts of bankruptcy which would entitle a creditor to institute bankruptcy proceedings.

Answer:

The acts of bankruptcy as found in s. 42 (1) of the Act.



5. Outline the requirements a creditor must satisfy in order to institute bankruptcy proceedings against a debtor.

Answer:

To institute bankruptcy proceedings, a creditor must satisfy the court that the debtor has debts of at least $1 000 and has committed an act of bankruptcy within the past six months.


6. If a debtor makes a proposal to his or her creditors, then fails to comply with the proposal at a later date, what steps may be taken by the creditors?

Answer:

If a debtor fails to comply with the terms of an approved proposal, the default constitutes an act of bankruptcy (s. 42 (1) (i), and a creditor may then proceed to petition the court for a receiving order.










7.  Under what circumstances would a debtor be permitted to make a voluntary assignment for the benefit of his or her creditors?

Answer:

A voluntary assignment may be made where the debtor wishes to make an assignment of his assets for the benefit of his creditors. The assets are assigned to an official receiver who then proceeds as if the matter is an ordinary bankruptcy.





8. Why are "inspectors' appointed by the creditors at the first meeting of creditors in bankruptcy proceedings?

Answer:

Inspectors are expected to give instructions and supervise the trustee in the collection and distribution of assets of a bankrupt estate.





9. In what way (or ways) does bankruptcy affect the rights of secured creditors? How would they recover their debts if the security which they hold is insufficient to cover the amount owing?

Answer:

Subject to any proposal the debtor may make that would affect the creditors rights, secured creditors may realize on their security from the secured assets. If the sale of the assets provide insufficient funds to cover the debt, the secured creditors may claim any balance as general creditors.

10. What is a "preferred" creditor, and how does this status affect the right to payment?

Answer:

A preferred creditor is entitled to payment according to a list of priorities in the Act.

 (s. 136 (1).









11. Outline the order of priority to payment of preferred creditors in a bankruptcy.

Answer:

The order of priority is set out in s. 136 (1) of the Act. The list is described on pp. 582-583 of the text.

12. Explain the duties of an undischarged bankrupt.

Answer:

An undischarged bankrupt must not engage in any business without disclosing that he or she is an undischarged bankrupt. An undischarged bankrupt must not purchase goods on credit except for necessaries (and then only for amounts under $500), and may not become a director of a corporation.


13. What is the effect of a discharge on a bankrupt debtor's obligation to pay his or her creditors?

Answer:

A discharge releases the bankrupt person from all debts except those arising from wrongdoing or from marital obligations. 







14. Describe the role of the Superintendent of Bankruptcy in bankruptcy proceedings?

Answer:

The Superintendent administers the Act, and has the power to investigate alleged offences under the Act.









MINI-CASE PROBLEMS

1.  Alexander was insolvent, and attempted to hide from his creditors his only asset, a valuable painting worth $10 000. Assuming that he is two months in arrears on his apartment rent of $l 000 per month, owes his housekeeper back wages of $1 000 for one month's‑work, and owes unsecured creditors 

$12 000. What would the unsecured creditors receive in cents on the dollar if the trustees fees and the costs of the bankruptcy were $2 000?

Answer:

Since Alexander has committed an act of bankruptcy by attempting to hide the painting, and owes his creditors over $1 000, any creditor may institute bankruptcy proceedings against Alexander. If the painting is sold for $10 000, the preferred creditors (trustee, landlord and housekeeper) would be entitled to:


Trustee

‑
$2 000


Housekeeper
‑
$1 000


Landlord
‑
$2 000 arrears + 3 months accelerated 
rent  ‑  $3 000


Total preferred creditors: $8 000


Unsecured creditors claims would total $12 000 


Funds available for unsecured creditors = $2 000


Each would receive:
$ 2 000 = 16.67 cents on the dollar.





 12 000

COMMENTS  RE: CASE PROBLEMS FOR DISCUSSION
CASE 1
Simple, while apparently a skillful salesman (he managed to convince the vendor and his suppliers to finance 100% of the business) is, nevertheless, a poor businessman at best, and at worst, fraudulent in his activity.  Class discussion should identify acts of bankruptcy on Simple's part, and the actions of Simple that might constitute grounds for preventing his departure from Canada as an absconding debtor. Under the Bankruptcy and Insolvency Act, the funds hidden in the bank account, and the money transferred to his wife may be recovered by the trustee. Preferential payments to creditors who were aware of his financial condition might also be attacked. (See the Bankruptcy and Insolvency Act, ss. 42 (1); and see also, text pp. 584-585.)  Under certain circumstances, Simple may also be prevented from leaving Canada for Brazil, particularly if his intention for leaving is to defraud his creditors. 

CASE 2
The facts in this case illustrate a situation where some of the creditors have taken upon themselves to seize assets of the debtor before bankruptcy proceedings have begun.  It should be noted, however, that some creditors have this right.  For example, secured creditors may realize upon their security outside the Bankruptcy and Insolvency Act.  While the case does not so indicate, the first and second mortgagees might look to the land and building for the satisfaction of their mortgages, rather than proceed through the bankruptcy action.


From the facts, the manufacturer of the new cars apparently sold them under a conditional sale agreement to Able, and on default, would be entitled to recover them, as title had not passed. The fuel oil dealer, however, would probably not be entitled to take back his fuel, but must rely on his claim as a creditor for payment. The trustee might recover the value of the fuel oil from the supplier under the circumstances.


The employee, Baker, was caught in the process of taking a set of tools, which he explained had been given to him by Able in lieu of wages. If the tools had been given to him in full satisfaction of his wages prior to the assignment in bankruptcy, the payment "in kind" to the employee might be beyond the reach of the trustee. This would likely depend upon a number of factors, the most important being whether the wages owing and the value of the tools were approximately the same. The unusual method of payment may nevertheless, be open to challenge.

CASE 3
The purpose of this case is to illustrate a distribution of assets to the creditors in a bankruptcy. The first point to note here is that the secured creditors may realize on their security outside the bankruptcy proceedings. The first, second and third mortgagees may satisfy their claims in the following manner:


Value of land and buildings
‑
$350 000


less lst mortgage amount
‑
  290 000



balance 

    60 000


less 2nd mortgage amount
‑ 
    45 000



balance


$  15 000

3rd mortgagee gets the $15 000 balance, and may claim as an unsecured creditor for the remaining

$25 000.


The chattel mortgagees with claims against the trucks and automobiles may exercise their rights in a similar manner. Viz:


Value of trucks and automobiles ‑ $25 000


less lst mortgagee's claim                  22 000



balance                  $   3 000


The second chattel mortgagee would get the $3 000 balance and claim as an unsecured creditor for the remaining $37 000. The claim of the conditional seller ($10 000) would be satisfied from the proceeds of the sale of the production equipment, leaving a balance of $25 000.


The claim of the bank ($25 000) against, say, the inventory ($30 000) would be fully satisfied, leaving a $5 000 balance for other creditors, etc. The remaining claims would fall within the priorities under the Bankruptcy Act.


To satisfy the priorities, the following funds would be available:


balance from sale of inventory


-          $  5 000


balance from sale of production equipment
‑ 
 25 000


accounts receivable




 45 000


cash





‑
   3 000







           $78 000


The preferred creditors, in order of preference (or right to the funds) would be:


Bankruptcy expenses and levy


-
$39 000


unpaid wages




-
    3 000


salesman's commission  

                 





-
    1 500


municipal taxes



-
    9 000








$52 500

The remaining $25 500 would be divided between the unsecured creditors using the formula and each creditor would receive:


total funds available x creditor's claim


total unsecured creditors' claims


The amount owing to unsecured creditors would be:


unsecured trade creditors


‑
$ 60 000


balance of 3rd mortgagee's claim

‑
   25 000


balance of 2nd chattel mortgagee's claim
‑
$ 37 000 


                             total

  

            $122 000


The cents on the dollar would be:


 25 500 or about 21 cents.

            122 000
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CHAPTER COMMENTARY
Chapter 33 deals with the four principal methods available for the protection of industrial and intellectual property. Patent law is designed to encourage and protect inventions, while copyright law (and to some extent Trade Mark legislation) is designed to encourage and protect intellectual creation. Industrial design legislation is similar in its objects.


This area of the law is for the most part statutory, since the rights of inventors, authors, etc., were either unclear, or did not exist at common law.  It should also be noted that at the time of writing of this chapter of the text, some of these statutes were undergoing revision, and the current law should be consulted.  These statutes represent a highly specialized area of the law, particularly in the case of patents and trade marks, and the purpose behind the incorporation of material on these topics in the text is to provide a general outline of the law only. For this reason, the chapter simply provides an overview of each topic, to acquaint the student with the general nature and purpose of the law, rather than an in‑depth examination. The chapter may be deleted from a business law course, if the instructor so desires.


Patent law deals with the right to a new invention. It is important to note that a patent will only be granted for something which is new and different, and not already subject to a patent application or an existing patent. The grant of a patent is essentially a reward in the form of a 20 year monopoly from the date of filing for the efforts of the inventor to produce something new and different, because its purpose is to encourage invention.  The justification for this type of legislation is discussed in the case quote from Barter v. Smith (p. 595).


Registered design legislation is similar to both patents and copyright in the sense that an original artistic design of a industrial product may be protected from copy by others for a period of time, if the design is registered. It is similar to a patent in the sense that a search must be made to determine the originality of the design. Once the design is registered, it may be protected by an action for infringement. The Kaufman Rubber Co. Ltd. v. Miner Rubber Co. Ltd. Judicial Decision (pp. 611‑612) provides an example of a case where a manufacturer attempted to use the industrial design legislation to protect a construction technique which was neither new nor different. Because the design displayed no originality, the plaintiff's action was dismissed.


The Judicial Decision, Coca‑Cola Co. of Canada Ltd. may be used to illustrate the test used to determine confusion of trade marks. The Judge carefully reviewed the history of the two companies and their trade marks, then examined the marks which they used in order to determine the elements of each design which might contribute to consumer confusion. In the end, he reached the conclusion that the marks were unlikely to be confused.


The Reckitt & Coleman (Overseas) Ltd. v. Brass Magic Inc.  Judicial Decision (text pp. 610-611) is also an example of a trade mark case where the issue is 'confusability' of marks of two companies for their products.  Students might be encouraged to examine the approach taken by the judge in reaching a decision in each case, as the results are opposite.


Since most students are familiar with both brand names, the case takes on a familiarity not found in other cases of a similar kind, and tends to be remembered by students. Some reference to the case might therefore be worthwhile.


The cases at the end of the chapter illustrate a number of common situations that arise under the legislation.


Franchising is also covered in this chapter because it is a contractual matter largely concerned with intellectual property rights.  Students should be made aware that the franchise agreement is essentially a licensing agreement whereby the franchisor permits the franchisee to use trade names, trade marks and copyrighted material to operate a similar business to that of the franchisor and other franchisees.  Much of the agreement is concerned with maintaining the integrity of the goodwill attached to the intellectual property rights.

DISCUSSION QUESTIONS

1. For what public purpose did the Crown originally grant monopolies for certain products?

Answer:

The crown granted monopolies for certain products to foster trade.

2. Under modern patent legislation, what is the purpose of granting a patent for a new product?

Answer:

The purpose of granting a patent is to give the inventor of a new product, etc. exclusive rights to control its manufacture for (20 years from filing of the patent application).  The purpose is also to encourage invention of new and different things, and to reveal how they work.

3. How is the public interest protected under patent legislation?

Answer:

The public interest is protected by (1) requiring the inventor to reveal how the invention works and (2) requiring the inventor to “work” the patent.

4. What steps must an inventor follow in order to acquire patent protection for an invention?

Answer:

Patent procedure involves the filing of a petition for a patent together with specifications and a claims statement which describes how it works and why it is "new." 

5. Explain the meaning of patent pending.

Answer:

Patent pending simply means that a patent has been applied for by the maker. It has no legal significance.


6. If an inventor has reason to believe that someone was producing a product which infringed on his or her patent, what would the inventor's rights be?  What remedies are available for infringement?

Answer:

The inventor may take action for infringement. The remedies would be an injunction and an accounting for damages.


7. Outline the steps that a Canadian inventor must follow to obtain patent protection for an invention in a foreign country.

Answer:

To obtain foreign patent protection, a Canadian inventor must make an application for a patent in the foreign country within 12 months of his/her application in Canada. (Assuming the country is a member of the convention).

8. Describe briefly the purpose of trade mark legislation. Why has it been necessary?

Answer:

Trade mark legislation is designed to protect the distinctive marks of makers of goods, etc., and to protect them from others who might be tempted to copy the mark for the purpose of passing off their goods for those of the owner of the mark.


9. How does a trademark differ from a trade name?

Answer:

A trade mark is a mark used to distinguish the goods of a particular maker. It must be "distinctive". A trade name is the marker's name for a product, etc., and is usually a "coined word" to identify the maker or the product.

10. Distinguish between a service mark and a certification mark.

Answer:

A service mark is a mark used to identify a service or the provider of the service e.g.: the mark of an air line.


A certification mark is a mark used to distinguish goods of a certain quality or service performed by a certain class of persons, etc. The owner of the mark does not manufacture the goods.











11. Explain the term: distinguishing guise.

Answer:

A distinguishing guise is a form or shape of a product or its container to distinguish it from similar products of others. E.g.: Coca‑Cola bottle 

12.
What must a person who has a proposed mark do in order to establish rights to the mark?

Answer:

A person with a proposed mark need only use the mark to establish rights to it.

13.
What constitutes infringement of a trade mark?  What steps must the owner of a trade mark take in order to prevent further infringement?

Answer:

Infringement would consist of copying the mark or distinctive guise, or using a mark or name which resembles the mark so closely that it would be confused with the original, and constitute "passing off".  The owner of the trade mark would bring an action for infringement to obtain an injunction and an accounting for damages.  Note that "passing off" may also have criminal implications as well.










14.
Outline the purpose of copyright legislation.  What type of work is it intended to protect?

Answer:

Copyright legislation protects the author's sole right to a creation, be it written works, music, art, etc. from unauthorized copy by others.  It is intended to protect all original works of this nature.

15.
How is notice of copyright usually given?

Answer:

Notice of copyright is usually given by marking the work with a  ©  the date (year) of first publication and the name of the author.

16.
What defences may be available to a person who is accused of infringing on a copyright work?

Answer:

Defences to infringement include:  


(1)
"fair dealing" for purposes of personal research, study, etc.


(2)
performance by charitable bodies of plays, etc.


(3)
person claiming infringement does not own the copyright.

17.
Where infringement is established, what remedies are available to the owner of the copyright?

Answer:

If infringement is established, the owner of the copyright would be entitled to an injunction, an accounting, and damages.

18. What is a registered design? How does it differ from copyright?

Answer:

A registered design is used to protect an original design produced by an industrial process. It differs from copyright in the sense that the original design would be subject to copyright protection, but copyright protection is lost where it is reproduced by an industrial process.

19. Explain the protection which a registered design offers the owner of the design. How is this enforced?

Answer:

The registered design gives the owner the exclusive right to produce the design for a period of 10 years. Infringement entitles the owner of the registered design to an injunction and an accounting for damages against the person copying the registered design.

MINI-CASE PROBLEMS
1. A engaged the services of B, a professional photographer to take a series of photographs of his power boat. B did so, and was paid $200 for his services. Some time later, A discovered that B sold the negative of one of the pictures to a boating magazine for the cover of one of its issues. B received $500 from the magazine for the picture.  Is A entitled to the $500?

Answer:

If A hired B to take photographs of his power boat, the right of ownership in the photos may belong to A. B's subsequent sale to the boating magazine may be an infringement of A's copyright, and A would be entitled to the $500. 

2. X produced a cola beverage which he sold for many years under the trade name Krazy Kola. If Y decided to produce and sell a cola beverage in the same area under the name Crazy Cola, would Y's actions constitute a violation of x's trade name?

Answer:

Y's selection of a similar name with only a minor change in spelling may constitute infringement if the two cola products would be confused. This would particularly be so if Y used a similar shaped bottle or container.

COMMENTS RE:
CASE PROBLEMS FOR DISCUSSION
CASE 1
Registered Design legislation applies to artistic works produced by industrial processes. The design, however, must be original, and not simply a copy of an old creation, or a composite of others.


In the case, Holdsworth produced the design at the request of Classical Furniture, and was paid for his services. The design was registered within the time specified in the Act. (1 year). If in fact the design was original and registered, the proprietor of the design could take action for damages against any person who imitates the design. In addition, penalties are provided under the Act for fraudulent imitation and infringement of the design. The right to proceed for offences under the Act is limited, as the proceedings must be instituted within twelve months of the offence. The question of intention to infringe should be considered. Is intention to deceive or use the design of another an element of the offence? Should Antique Furniture be responsible in damages for Holdsworth's actions? If Holdsworth sold the same design to Antique Furniture, then Antique Furniture might have a cause of action against him for selling it a design that was the property of Classical Furniture. For case examples, see: Canadian Heating and Ventilating Co. Ltd. v. T. Eaton Co. Limited and Guelph Stove Co. Limited (1916), 10 0.W.N. 439; and David Findlay et al. v. The Ottawa Furnace and Foundry Company (Limited) (1902), 7 Ex. C.R. 338. 

CASE 2
This case raises the issue of confusion with respect to a trade mark. Trade marks must be distinctive, to distinguish the wares of the user from the goods of others. Careful Drug had used its mark for many years before the design created by Cod Oil Drug, and might argue that it was a prior user. It might also argue that the centre band which held the capsule together was a utilitarian feature which could not be protected.


On the question of confusion, the Coca‑Cola Case in the Judicial Decisions might be useful to apply to the facts of this case, as many of the arguments that arose in that case might be raised in this case as well. Could blue be confused with red? Does the letter on each band represent a distinctive mark? Would three broad red bands be confused with two broad blue bands and a narrow blue one?


Cod Oil Drug may have difficulty obtaining a patent on its method of closure, since it has been in use by Careful Drug for some time. It would appear that the idea is not original, or perhaps too late, as the method of closure seems to be in the public domain.


In addition to the Coca‑Cola case, see also: Mysterious Chemical Co. v. Protex Corp. of Canada Ltd., [1940] 2 D.L.R. 681; and Battle Pharmaceuticals and The British Drug Houses, Limited, [1946] S.C.R. 50.

CASE 3
The difficulties that face Denton are related to his disclosure to the public, of information concerning his invention, and his long delay in preparing the product for market.


The facts raise a number of questions: Did his demonstration of how the device worked constitute disclosure to the public, or publication? Was the report of his demonstration publication? The west coast competitor would certainly argue that disclosure had been made several years before he applied for the patent. Denton, in turn, might argue that the demonstration was to a restricted audience, and did not constitute disclosure. The publication of the information was done without his consent, and he was unaware of it.


Denton will have difficulty enforcing his patent rights, as his competitor had been marketing a similar device for almost a year before he applied for his patent, and this evidence may invalidate his patent. 

CASE 4
This case concerns the ownership of copyright material. The general rule is that the creator of the work has the copyright, but where the creator is employed by another under a contract of service for the purpose of producing the work, the copyright may belong to the employer. Was Myers in the employ of the newspaper when she took the pictures, and wrote the report of the accident? If not, did she sell her rights in the pictures and the report to the newspaper? As the creator of the work, is she entitled to sell the same material to others?  These are some of the questions that might be raised concerning this case.


Myers might argue that she sold only the right to publish the material in the newspaper, and retained all other rights to the material. She would, however, be met with the argument that she was employed by the newspaper to do precisely this type of work, and the work belonged to the newspaper.  


The aviation magazine published the material unaware of the prior publication and claim for copyright. Should it be held liable for Myers' actions? 


Unless the newspaper can establish ownership of the work under a contract of service, it may have only acquired the right to reproduce it as a news/photograph item. The fact that Myers retained the negative may indicate that she retained the right to reproduce the work. See: Bobran v. Bier (1958), 15 D.L.R. (2d) 595, for a case dealing with reproduction of photographs, etc.

CASE 5
Registered design legislation was introduced to permit the owner of a registered design to protect it by legal action against those who would copy it.  The question also raises the law related to copyright with respect to the use of the photograph by Holtzkopf.  Did Holtzkopf "own" the photograph or did it belong to Adrienne, who took the picture? The law with respect to the ownership of the photograph depends upon the relationship between the parties at the time the photograph was taken.  If Holtzkopf hired Adrienne to take the photograph, then he is probably the owner of the copyright in it, and is free to do as he wishes with the work.


If Holtzkopf copied the design of the chairs which was subject to registered design protection to such a degree that a person examining both models would be unable to distinguish them, then Holtzkopf may be liable for infringement. (The test would be "confusability" based upon how a customer or consumer would view the two articles. See: Kevi A/S v. Suspa‑Verein U.K. Ltd. [l982] R.P.C.l73). 


Holtzkopf's argument that the chairs were structurally different would probably not be a defence to the claim of infringement if the appearance was identical. However, if Holtzkopf could establish that the design was not original, he might successfully avoid liability.

CASE 6
The issue raised in this case is 'confusability' of the trade-marked numbers, and whether the acquisition of a similar number of Lotza Pizza was an attempt to 'pass-off' their goods for those of Better Pizza.


The facts of the case are similar to those in the case of 241 Pizza Ltd. v. Pizza Pizza Limited et al. (1992) 10 O.R. (3d).  In that case the court held that a telephone number was a valid trade mark, and since it was heavily advertised, it was an important source of its business revenue.  Consequently, the acquisition and use of a very similar number by a competitor caused confusion and irreparable harm to the owner of the trade mark.  An injunction was granted by the court to prevent the use of the similar number by the competitor.

CHAPTER  34 PRIVATE 

INTERNATIONAL BUSINESS LAW  
INTRODUCTION








615 

THE IMPORTATION OF GOODS INTO CANADA



615 

THE EXPORT OF GOODS FROM CANADA




617 

INTERNATIONAL TRADE REGULATION




617

INTERNATIONAL TRADING RELATIONSHIPS



621

  Foreign Distribution Agreements






621

  Foreign Branch Plants and Sales Offices





622

  International Joint Ventures







622

  License Agreements








623

INTERNATIONAL CONTRACTS OF SALE




623

  Contract of Sale








624

  Bill of Lading









624

  Insurance









624

  Commercial Invoice








625

  Choice of Law








625

ARBITRATION OF INTERNATIONAL TRADE DISPUTES


626

ENFORCEMENT OF ARBITRATION AWARDS




627

CHAPTER COMMENTS
As a trading nation and traders in an increasingly global economy, Canadian business has become more involved in international business transactions, and international trading relationships.  The international sale of goods represents a more complex legal and transactional process than the ordinary domestic sale.  For this reason, Canadian business people must be aware of the legal aspects of doing business outside the borders of the country.  Chapter 34 does not attempt to outline all of the legal ramifications of international business transactions.  Instead, it attempts to provide a brief overview of international business laws, and how some of these laws may affect business transactions and international business relationships.  Students should be made aware that the law is complex in this particular area due to the many varied types of transactions, relationships, and applicable laws, both Canadian and foreign.


Some time should be spent in class discussion of the topic of Commercial Arbitration in view of the fact that a great many commercial contracts and agreements provide for this method of dispute resolution.

DISCUSSION QUESTIONS

1.  What is the effect of Canadian laws on the importation of goods into Canada?

Answer:

Canadian firms that import goods from abroad must comply with Customs and Excise legislation which imposes duties and taxes on certain goods, as well as licensing legislation which controls the importation of particular products.

2. Explain the difference between the Customs Act and the Customs Tariff Act.

Answer:

The Customs Act sets out the powers and duties of customs officers.  It also sets out the procedure to be followed by importers and the payment process for customs duty.  The Customs Tariff Act sets out the duty rates payable on specific types of goods.

3.  How does the Special Import Measures Act affect foreign sellers?

Answer:

The Special Import Measurers Act controls the "dumping" of goods by foreign sellers.

4.  Why was it necessary for Canada to pass an Export and Import Permits Act?

Answer:

The Export and Import Permits Act was passed to protect Canadian Manufacturers by controlling the flow of goods from countries where goods may be manufactured at extremely low cost.











5.  What is the role of a customs broker in a transaction whereby goods are imported by a Canadian firm?

Answer:

Customs brokers are firms which specialize in dealing with customs officials on behalf of importers of goods.  They  are knowledgeable about customs matters and customs legislation.

6.  Outline the general thrust and purpose of the World Trade Organization.

Answer:

The World Trade Organization is an organization that involves over 128 countries, and has as its initial thrust the reduction of trade restrictions and trade disputes between countries.

7.  Distinguish a bilateral trade agreement from a multi-national trade agreement.

Answer:

A bilateral agreement is an agreement between two countries.  A multi-national trade agreement involves more than two countries.

8.  What assistance does the Canadian government provide to Canadian firms that may wish to enter the international market?

Answer:

Assistance is provided by government agencies such as CIDA's Program for Export Market Development and the Export Development Corporation.

9.  Explain the different ways in which a Canadian firm may establish an international trading relationship.

Answer:


Canadian firms may establish trading relationships by:


(1)
contracts of purchase or sale.


(2)
foreign distribution agreements.


(3)
foreign sales offices.


(4)
branch plants.


(5)
joint venture agreements.


(6)
license agreements.

10.  What are the advantages and disadvantages of a foreign trading relationship in the form of a joint venture?

Answer:

Joint ventures usually involve the creation of a corporation with the shares owned by the Canadian firm and the foreign firm.  Risk may be reduced by the Canadian firm licensing the joint venture to manufacture goods under specific terms.  Since both firms contribute capital, the risk is also reduced.  Doing business with foreign nationals usually means that they have valuable knowledge of their own country's unique economy and business practices which they bring to the joint venture.  The major risk is the possibility of nationalization of the firm by the foreign government.













11.  Outline the general provisions of a foreign licence agreement.  Does this type of agreement have any advantages over a joint venture agreement?

Answer:

Twelve 'key items' should be addressed in a foreign licensing agreement.  See text p. 623.  The principal advantage is the low cost of market entry that a licensing agreement permits.

12.  Identify the usual documents required for an international contract of sale.  What is the purpose of each of these documents?

Answer:

An international contract of sale involves not only the contract itself but a bill of lading (which is an agreement between the seller and carrier), an insurance contract (to compensate in the case of loss or damage) and a commercial invoice (required by customs officials, and which sets out the nature of the goods for customs tariff determination).  Export permits or licenses may also form a part of the contract.









13.  Explain why commercial arbitration is used as a means of dispute resolution in international agreements?

Answer:

Commercial arbitration is a convenient and confidential means by which disputes arising out of a contract may be 'informally' resolved.  It is also a more streamlined process, because it avoids the formalities of the courts and the delays associated with the legal process.

14.  Why do most international trade contracts provide that arbitration will take place in a country other than the country of either of the contracting parties?

Answer:

In most cases the purpose is to have the dispute heard 'on neutral ground' where neither party has the power to affect the decision.






15.  How are arbitration awards enforced?
Answer:

The courts are frequently used to enforce arbitration awards, particularly where the countries have adopted the UN Commercial Arbitration Code.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1
The facts of the case problem are similar to those in Kanto Yakin Korgyo Kabushiki - Kaisha v. Can-Eng Manufacturing Ltd. (1992) 7 O.R. (3d) 779.  The Canadian company's argument was not accepted by the court.  The judge stated that fundamental breach should have been raised before the arbitration tribunal and the jurisdiction of the arbitration tribunal to hear the matter dealt with at that time.  It was too late to raise the issue of the jurisdiction of the arbitration tribunal to hear a complaint of fundamental breach after the arbitration tribunal had rendered its decision.
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CHAPTER COMMENTS
The new chapter on environmental law is included as an area of law that is of increasing importance to business generally.  This is so because much of the law is statute law in form, and much of it is directed at business activities which the legislators believe are harmful to the environment.  Nevertheless, it is important to note that the common law remains as a source of control or remedy where business activity damages the property of others.  The limitations of the common law, however, have resulted in much of the environmental law taking the form of legislation which casts a broad net when environmental damage occurs or is discovered.  Most of the legislation tends to place personal responsibility on directors and officers of corporations in addition to the corporation itself, and students should be made aware of this and the way in which the directors and officers may discharge their duties in this regard.  The judicial decision in the chapter, Regina v. Bata Industries Ltd. Bata, Marchant and Weston on pp. 639-642 sets out the standard imposed on directors when environmental damage occurs, and the R. v. Nitrochem Inc. case discusses the type of penalty a court may impose on a firm.  The case problems at the end of the chapter provide students with the opportunity to consider environmental law under both common law and statute.

DISCUSSION QUESTIONS
1.  "At common law, damage to property or the environment is actionable, but restricted in terms of the type of case that may be brought before the court."  Explain.

Answer:

At common law only the landowner or riparian owner that is directly affected by environmental damage caused by another has a right of action against the person who commits the tort.  The public-at-large, even though affected, may not take legal action.



2.  Identify the remedies available to the court to control damage to a person's property by their neighbour's actions.

Answer:

At common law the remedies are usually an injunction and money damages.

3.  Why was it necessary for governments to introduce legislation to control environmental damage?

Answer:

A broader, regulatory approach was needed to control or limit pollution levels where essential activities had to be carried on.  The legislation was also necessary to overcome the limitations of the common law where the damage affected the public-at-large.



4.  Outline the various ways that legislation addresses environmental pollution.

Answer:

Legislation addresses pollution through prohibition of some activities and regulation or control of others (often through licensing).






5.  To what extent does the legislation recognize the fact that environmental damage cannot be eliminated from certain industrial processes?

Answer:

The legislation recognizes that certain activities cannot be carried out without having some environmental effect (e.g.: farmers fertilizing fields or using pesticides).  Because these activities are usually important, they are controlled to limit the damage to the environment.

6.  Where environmental damage is prohibited under legislation, what defence may be available to the directors and officers of the corporation?

Answer:

The only defence available would appear to be due diligence.



7.  Why does the purchase of lands previously used for industrial purposes pose a risk to the purchaser?

Answer:

The purchase of land formerly used as an industrial site may be polluted, and poses a risk because the owner is liable for the clean-up costs of any pollution.




8.  What steps may be taken by prospective purchasers of property to reduce the risk of facing an environmental clean-up order?

Answer:

Prospective purchasers of industrial or commercial property should have an environmental audit made to determine if any potential environmental hazards exist on the property.

9.  Why should mortgagees of industrial property be concerned when securing their mortgages on such property?  

Answer:

Mortgagees may be concerned because if default occurs, and they foreclose on the property, as owners they might be required to clean up any environmental hazards on the property before they could dispose of it.








10. Outline the method used by governments to ensure that large industrial projects such as hydro-electric dams or large land development undertakings result in a minimum of environmental damage?

Answer:

The normal approach is to undertake environmental assessments of the project and then hold public meetings, etc. for input from the public before the project is approved.

MINI-CASE PROBLEMS
1. ABC Company stored steel drums of contaminated waste products behind its plant. Some of the drums leaked contaminants into the soil and these contaminants eventually found their way into a neighbour's drinking water supply.

  What are the rights of the neighbour?

Answer:

The neighbour might take action at common law (in tort) for the nuisance and seek damages.  A complaint under environmental law might also be made to effect the clean-up of the pollution.









2.  C was a director of the ABC Company in the above example. As a director, C rarely visited the plant, and was unaware of the storage of the waste product stored behind the plant. However, a year previous, at a directors' meeting, he raised the issue of establishing a company directive to management that would require managers to ensure the safe storage of contaminants at all company plants.

Answer:

Once pollution is discovered there is usually an obligation to inform government authorities of the problem, and take steps immediately to clean up the pollution.

COMMENTS RE:  CASE PROBLEMS FOR DISCUSSION  

CASE 1
As owner of the property Gerry would be responsible for the clean-up.  Since Gerry and Janet were separated, the property would be sold, but this may only be done after the environmental clean-up.  Since the separation took place after the pollution was discovered, to determine the actual value of the property is important.  As a general rule, the environmental authorities usually do not specify the specific method that must be used, but are prepared to approve any generally accepted method of clean-up.  In this case, if the method proposed by Janet's expert is a generally accepted method its use might be permitted.

CASE 2
The owners of the waste would be responsible for the clean-up costs, as the property belonged to them, and they would be jointly responsible for the resulting damage that it might cause under most environmental legislation.  The carelessness of the municipal fire department may entitle the owners to claim over against the fire department because their negligence caused the material to enter the water course and contaminate it.

CASE 3
Under environmental legislation, the current owner of property that contains pollutants is generally responsible for the cost of clean-up.  The Savellis may complain to the authorities responsible for the enforcement of the environmental legislation in the jurisdiction, and they may order the owner to clean up the pollution.


Students may wish to consider an action in tort at common law, but the difficulty here might be establishing the source of the pollution and the limited powers of the court to order a clean-up of the source.

CASE 4
This case illustrates a situation where the enforcement authority determines that the particular material was not a hazardous product when stored in accordance with standard agricultural practices.  This leaves Black with only the common law as his option.


Black may be able to establish that McDonald has stored his farm manure in such a way that it constitutes the tort nuisance, as it has interfered with his use and enjoyment of his property.  If successful, Black would be entitled to damages and an injunction to stop the nuisance.


See text example:  pp. 632-633.
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