
Chapter 2

The Rule of Law
TEXAS CRIMINAL CODES 

Criminal codes in the state of Texas include the Texas Penal Code and the Texas Code of Criminal Procedures.  These codes define the letter of the law as enacted by the Texas legislature for substantive and procedural law that govern the manner in which the Texas Criminal Justice System operates.

Texas Penal Code

In the state of Texas, the substantive criminal law is called the Texas Penal Code. The procedural, or adjective, law is called the Texas Code of Criminal Procedure. Texas lawmakers define the “legislative intent” in the objectives of the codes. The legislative intent defines the logic or reason the lawmakers undertook to create the law and what behavior or procedure they seek to define as necessary for the common good.

In Article 1.02, Objective of the Texas Penal Code, the Texas legislature indicates that:


The general purposes of this code are to establish a system of prohibition, penalties, and correctional measures to deal with conduct that unjustifiably and inexcusably causes or threatens harm to those individuals or public interests for which state protection is appropriate.

Obviously, the legislators state specifically what conduct (commission, omission, possession) is prohibited and set punishment for violation. It is important to note that an act, omission, or possession is not a violation of law unless a statutory law specifically prohibits such conduct. Note the words, “to deal with conduct that unjustifiably and inexcusably causes or threatens harm to those . . . for which state protection is appropriate.” This is the standard that the legislature uses to determine what conduct to prohibit. If a specific conduct unjustifiably and inexcusably causes or threatens harm to society, the Texas legislature can act to create legislation prohibiting such conduct and set a specific punishment for violation of the law.

In the Objective of the Code, the Texas legislature describes how it intends to achieve its objectives.


1.
The first objective is to ensure public safety by a three-fold plan of action that includes deterrence, rehabilitation, and enhanced punishment for repeat violators. Use of the punishment structure to deter criminal behavior ensures public safety. A democratic system seeks “voluntary compliance” to law in order to establish an orderly and safe society. If a law is reasonable and seeks to control harmful behavior, then reasonable people should want to obey an ordinance of good logic. The punishment attached to the law is a warning that unlawful conduct will not be condoned by a society which voluntarily complies with reasonable rules.


The code seeks to ensure public safety by rehabilitating those persons convicted of violations of the code. For whatever reason, some people choose to violate rules established for the common good. The Texas legislature establishes opportunity for those convicted of crimes to get help to change their behavior when and if they choose to do so.


The Texas legislature seeks to protect public safety by enhancing punishment for repeated unlawful conduct. When a person commits a crime and is punished, it would be nice to think that rehabilitation works. For some offenders it does; for others, it does not. If the original punishment did not deter the criminal, it is reasonable to believe that the same level of punishment will not deter the same person again should he or she choose a criminal life. The Texas legislature simply informs such persons that repeated criminal conduct will be more harshly punished for subsequent violations.


2. 
The second objective of the penal code is to define and grade offenses to give fair warning of what is prohibited and the consequences for violating the law. It is frequently said that “ignorance of the law is no excuse.” In fact, it is explicitly stated in Article 8.03(a), Texas Penal Code, “It is no defense to prosecution that the actor was ignorant of the provisions of any law after the law has taken effect.” This concept has deep roots in the development of civilization. Starting with the Code of Hammurabi, laws were publicly displayed so that people would know what the laws prohibit and what consequences can be imposed for violating the law. Thus, a person accused of an offense against the law cannot claim, “I didn’t know it was a crime to. . . .” Each person has individual responsibility to keep abreast of what is prohibited. Question: Do you know everything that is prohibited by the penal code? Students of Texas criminal justice certainly need to become highly familiar with these laws.


3. 
The next objective of the Texas Penal Code is to prescribe penalties that are proportionate to the seriousness of an offense that permit recognition of differences in rehabilitation possibilities among individual offenders. Texas uses an indeterminate sentencing structure so that courts and judges have flexibility and can use good judgment to ensure that the punishments “fit the crime.” For each classification of punishment, the legislature sets minimum and maximum levels of punishment that judges and juries use in determining an appropriate sanction for specific offenders. Such flexibility permits the courts to take into consideration extenuating or mitigating circumstances that might suggest a lighter or stiffer penalty within the limitations set by the legislature.

There are three levels of misdemeanor crimes (Class C, B, and A) and five levels of felony crimes (state jail felony, third degree felony, second degree felony, first degree felony, and capital felony). The following Texas penalty structure, from least serious to most serious, is found in Chapter 12, Texas Penal Code:

•
Class C misdemeanor—Punishment for this level of crime is a fine up to $500. (Note that no jail time is specified; however, an offender may be put in jail if he or she cannot pay the fine.) It is totally within the court’s discretion to determine the appropriate fine between $1 and $500 for a Class C misdemeanor offense. Examples of this level of offense include: public intoxication, disorderly conduct, and theft under $50.

•
Class B misdemeanor—A person may receive a fine up to $2000 and may be put in jail for a period of time up to 180 days. The law permits the court to assess a fine only, confinement only, or a combination of the two sanctions. Examples of Class B misdemeanor offenses include criminal trespass of habitation, obstructing a highway or other passageway, and theft, if the value of the stolen property is between $50 and $500.

•
Class A misdemeanor—Individuals adjudged guilty of this level of crime may be punished by confinement in jail for a period of up to one year, fined up to $4000, or a combination of both. Examples of this level of offense include burglary of a coin-operated machine, bigamy, and theft, when the value of property stolen is more than $500 but less than $1,500.

•
State jail felony—Persons found guilty of this level of crime may be put in a state jail for any term of not more than two years or less than 180 days; in addition, the person may be punished by a fine not to exceed $10,000. Examples of this level of crime are interference with child custody, criminal nonsupport, and theft if the value of the property stolen is $1,500 or more but less than $20,000.

•
Third degree felony—Punishment for this level of crime is imprisonment in the institutional division of the Texas Department of Criminal Justice (TDCJ), the state’s penitentiary, for a period of time not less than 2 years or more than 10 years; in addition, the person may be punished by a fine not to exceed $10,000. Examples of this level of crime include the sale or purchase of a child, tampering with physical evidence, and theft if the value of stolen property is at least $20,000 but not more than $100,000.

•
Second degree felony—Punishment for this level of crime is imprisonment in TDCJ for a period of time not less than 2 years or more than 20 years; in addition, the person may be punished by a fine not to exceed $10,000. Examples of this level of crime include manslaughter, sexual assault, and theft, if the value of the property stolen is $100,000 or more but less than $200,000.

•
First-degree felony—A person found guilty of this grade of offense may be punished by imprisonment in TDCJ for life or for a period of time not less than 5 years or for any term of not more than 99 years; in addition, the person may be punished by a fine of not more than $10,000. Examples of this level of crime include murder, aggravated robbery, aggravated sexual assault, and theft, if the value of the property is more than $200,000.

•
Capital felony—Persons found guilty of capital murder may be punished by a life sentence in TDCJ or be given a death penalty. Conviction of capital murder carries a mandatory life sentence unless the state seeks the death penalty. A jury that does not decide that a death penalty is warranted must, however, impose a mandatory life sentence when the defendant is convicted. There are some interesting procedural notes that accompany this crime. In accordance with Article 1.13, Texas Code of Criminal Procedures (CCP), a person facing a potential death penalty may not waive trial by jury; in all other cases an accused may waive trial by jury if done in accordance with due process of law. In accordance with Article 42.04, CCP, when a defendant is sentenced to death, the day of execution may not be set until after the Texas Court of Criminal Appeals reviews the case and affirms the sentence. This is the only sentence that carries a mandatory appeal to the highest criminal court in the state of Texas.


4.
The next objective of the Texas Penal Code is “to safeguard conduct that is without guilt from condemnation as criminal.” This particularly interesting objective is not well understood outside the criminal justice system. The most commonly acknowledged view of the penal code is that it defines crimes and sets punishments for violations of law. However, it is extremely important to understand that the penal code also protects innocent behavior. If some action is not specifically prohibited by law, the act cannot be “condemned as criminal” behavior simply because a peace officer or someone else does not agree with the conduct that does not harm others. An example of such innocent conduct may exist when two persons of the same sex are observed embracing each other; because there are no laws prohibiting such conduct, the act is considered innocent and lawful behavior.  Other examples of innocent behavior include “General Defenses to Criminal Responsibility” such as insanity, duress, or entrapment (see Chapter 8, Texas Penal Code), and self-defense (Section 9.31, PC). When a special innocent condition exists that exonerates a person, specific defenses are outlined in statutes to protect that person from punishment. For example, it is a violation of law (PC 25.06) to harbor a runaway child who has escaped from the custody of a peace officer, a probation officer, a detention facility for children, the Texas Youth Council (TYC, the location where delinquent children are “incarcerated”), or a child who is voluntarily absent from his or her home without consent. Generally, persons who harbor a runaway may be charged with a Class A misdemeanor offense. However, specific defense exists in this statute to protect a relative (such as a grandmother) within two degrees of consanguinity (bloodlines) or affinity of the child who seeks to protect the youth. A separate defense exists if the person harboring the child notifies a law enforcement agency or responsible person of the child’s location within 24 hours after discovering that the child has escaped from custody or run away from home. In both of these examples, neither person commits a crime, and each would be excused from any criminal responsibility for action to harbor a child.


5. 
The next objective of the Texas Penal Code is “to guide and limit the exercise of official discretion in law enforcement to prevent arbitrary or oppressive treatment of persons suspected, accused, or convicted of offenses.” One of the best ways to ensure that justice prevails in our criminal justice systems is to allow for discretion in enforcement, court, and corrections. However, discretion without limitations is not possible or acceptable in our society. Peace officers cannot use their office to arbitrarily oppress individuals arrested, convicted, or confined. Chapter 9 of the Texas Penal Code defines limits for use of force and deadly force. Section 9.51 outlines the limits of force that officers may use to make arrests and searches; Section 9.52 outlines limits of force to prevent escape from custody, while Section 9.53 defines what force may be used to maintain security in a correctional facility.


6. 
The final objective of the Texas Penal Code is “to define the scope of state interest in law enforcement against specific offenses and to systematize the exercise of state criminal jurisdiction.” In this objective, the Texas legislature requires that the law be equally applied throughout the state. Jurisdictions in Houston are the same as jurisdictions in El Paso, and so on. The legislative intent is to ensure that the substantive criminal law is handled and viewed in the same way in every location throughout the state of Texas.

Penal Code Update

One of the most significant changes to the  Texas Penal Code in 2003  was a change in the definition of “individual.”  Effective September 1, 2003, the Texas legislature changed the definition of individual from “a human being who has been born and is alive” to mean “a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.”  This significant shift in legislative intent had an immediate impact on Capital Murder, PC 19.03.  One of the eight conditions that warrants the death penalty in Texas is that a person commits constituting murder and “the person murders more than one person during the same criminal transaction” (Note:  “Person” is defined as an “individual.”)  Thus, the immediate impact of the legal  shift in definition is that a person commits Capital Murder if the person causes the death of a pregnant person.  There are exceptions to this action (PC 19.06) if the conduct charged is committed by the mother of the unborn child, if the conduct is a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, or if the conduct results from the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with law. The same defense to prosecution exists for the mother of a child that is injured or dies  as a result of “Intoxication Assault” (PC 49.07) and “Intoxication Manslaughter” (PC 49.08).

Additional new legislative changes include:

· Prohibition to knowingly direct a light from a laser pointer at an uniformed safety officer, including a peace officer, security guard, firefighter, emergency medical service worker, or other uniformed municipal, state, or federal officer. (PC 42.13)

· Exclusion from violation of “Unlawfully Carrying a Weapon” for commissioned peace officer of a recognized state.  A “recognized state” is one that the state attorney general has negotiated a reciprocity agreement allowing Texas peace officer to carry weapons in that state. (This change is included in “Defense to Prosecution” as defined in PC 46.02 and PC 46.03.)

· New defense to prosecution that allows honorably retired peace officers or federal criminal investigators to obtain a certificate of proficiency to carry a firearm pursuant to Article 1701.357, Occupations Code, if they meet certain criteria.  

· A new law that makes it an offense to “traffic in people.”  PC 20A.02 makes it a crime if the person knowingly traffics another person with the intent that the person is forced into labor services or conduct that constitutes an offense under Public Indecency.  “Forced labor’ means labor or services that are performed or provided by another person and obtained by: threat to cause bodily injury to another, restraining another, or by withholding from the person’s government records, identifying information, or personal property.  While the impact of this new legislation is to prohibit such conduct, it is probably inapplicable to trafficking by a so-called “coyote” who merely brings people across the Texas-Mexico border and releases them, rather than handing them over to someone who will force them into certain prohibited labor, services, or sex offenses.


· A person commits an offense if he or she provides a deadly weapon to any inmate of a correctional facility.  In addition, a person commits an offense if he or she provides any of the following to an inmate of a correctional facility operated by the Texas Department of Criminal Justice (TDCJ):  a cellular phone, cigarette, tobacco product, or money.  A person who is an inmate of a TDCJ commits an offense if he or she possess a cellular phone while incarcerated in a facility operated by or under contract with TDCJ. (PC 38.11)

· A person commits an offense if he or she intentionally, knowingly, or recklessly attacks, injures, or kills an assistance animal or incites or permits an animal in the custody of the actor to attack, injure, or kill an assistance animal and, as a result of the person’s attack, the assistance animal is attacked, injured, or killed (PC 42.091).  An “assistance animal” is defined in the Human Resources Code, but there is no legislative or statutory guidance regarding the meaning of “attack.”  Thus, court case law will be needed or additional future legislative action must occur to define this element of the law.

Penalties For Repeat and Habitual Felony Offenders

Penal Code Section 12.42 establishes enhanced penalties for repeat and habitual offenders.  The following are excerpts from the code; students should check the exact language for charging under this section.


A.  If a person commits a state jail felony, punishment is enhanced as follows:



1.  Third degree felony if a person commits a state jail felony and it can be shown that the person has previously been convicted of two state jail felonies.



2.  Second degree felony if defendant has previously been finally convicted of two felonies, and the second previous felony conviction is for an offense that occurred subsequent to the first previous conviction having become final.



3.  Second degree felony if the defendant used or exhibited a deadly weapon during the commission of the offense (PC 12.35(c)), or on the trial of a third-degree felony the defendant has been once before convicted of a felony.


B.  If a person commits a second-degree felony, punishment is enhanced as a first-degree felony if the defendant has been once before convicted of a felony.


C.  If it is shown on the trial of a first-degree felony that the defendant:



1.  Has been once before convicted of a felony, on conviction the person shall be punished by imprisonment for life, or for any term of not more than 99 years or not less than 15 years.  In addition, the person may be fined not to exceed $10,000.



2.  Shall be punished by imprisonment for life if convicted of:




a.  Sexual Assault (PC 22.011) or Aggravated Sexual Assault 

(PC 22.021).

b.  Aggravated kidnapping when the actor inflicts bodily injury or victim or violates or abuses the victim sexually (PC 20.04Burglary if the defendant committed the offense with intent to commit or attempts to commit sexual assault or aggravated sexual assault on the premises of a habitation, or if any party to the offense entered the habitation with intent to commit sexual assault or aggravated sexual and the defendant has previously been convicted of an offense of:





1)  Sexual performance by a child (PC 43.25);





2)  Indecency with a child (PC 21.11); Sexual Assault (PC 




     22.011); Aggravated Sexual Assault (PC 22.021); or 




     Prohibited Sexual Conduct (PC 25.02);





3)  Aggravated Kidnapping (PC 20.04(4)) under 





      circumstances where the actor committed the offense 




      with the intent to violate or abuse the victim sexually;





4)  Burglary (PC 30.02) if the defendant committed the 




     offense with intent to commit an offense listed in 2 and  



                 above;





5)  Person is a repeat sex offender if the action has a prior 




     conviction under Obscene Material Depicting a Child 




     (PC 43.23.h));





6)  This section also includes convictions in other states 




      containing elements that are substantially the same to 




      elements in the above sections.


D.  If it is shown on the trial of a felony offense (other than a state jail felony) that the defendant has previously been convicted of two felonies, on conviction the defendant may be punished by imprisonment for life, or for any term of not more than 99 years or not less than 25 years.


E.  A previous conviction for a state jail felony may not be used for enhancement under B, C, or D above.


F.  For the purposes of A to C, and E above, an adjudication by a juvenile court under the Family Code that a child engaged in Delinquent Conduct constituting a felony offense for which the child is committed to the Texas Youth Commission (TYC) is a final conviction.  Under section B above, an adjudication of Delinquent Conduct on or after January 1, 1996 can be used to enhance a second-degree felony to a first-degree felony.  However, recent new legislation prohibits the use of prior adjudications under the mandatory life sentencing procedures for repeat sex offenders under this section.
Texas Code of Criminal Procedure

In the same way that legislators define objectives to create the penal code, they also outline the legislative intent for the Texas Code of Criminal Procedure (CCP) in Article 1.03:


This code is intended to embrace rules applicable to the prevention and prosecution of offenses against the laws of this State, and to make the rules of procedure in respect to the prevention and punishment of offenses intelligible to the officers who are to act under them, and to all persons whose rights are to be affected by them.

To achieve these objectives, the CCP seeks to:

•
adopt measures for preventing the commission of crime.

•
exclude the offender from all hope of escape.

•
ensure a trial with as little delay as is consistent with the ends of justice.

•
bring to the investigation of each offense in the trial all the evidence tending to 

produce conviction or acquittal.

•
ensure a fair and impartial trial.

•
bring about the certain execution of the sentence of the law when declared.

Searches and Seizures

While searches and seizures are generally governed by the U.S. Constitution and subject to review by the U.S. Supreme Court, each state uses unique semantics and variances to define parameters of procedure. Students studying Texas law should become familiar with important aspects of these laws.

Searches With a Warrant

Chapter 18 of the CCP outlines requirements for Texas search warrants. A search warrant is a written order, issued by a magistrate or other officer of the court and directed to a peace officer, commanding him or her to search for any property or thing and to seize the same and bring it before such magistrate, or commanding him or her to search for and photograph a child and to deliver to the magistrate any of the film exposed pursuant to the order (CCP, 18.01). Note that the judicial order must be written—oral directions from a magistrate are not sufficient to warrant a search. Once issued, the order is a command to search not merely a suggestion or request. Officers executing the warrant are directed to search for the item or person defined in the warrant and to bring the same to the issuing magistrate.

A unique feature of Texas law is the method that peace officers and others must use to obtain a photograph of a child when authorized by law. Section 58.002(a) of the Texas Family Code states  “a child may not be photographed . . . without the consent of the juvenile court unless the child is taken into custody for conduct that constitutes a felony or a misdemeanor punishable by confinement in jail.” An exception to this rule exists if the child’s parents or guardians voluntarily consent in writing to the photograph.

Generally, if a child is accused of an offense, the photograph is limited to the head of the child showing a three-quarters profile of the child’s face; this is a requirement under the Texas Transportation Code (Section 521.121(2)(B)) when a child is issued a provisional driver’s license. However, the court can issue a search warrant to search for and photograph a child who is alleged to be the victim of any of the following offenses: injury to a child, sexual assault of a child, or aggravated sexual assault of a child (Article 18.021, CCP). The officer executing the warrant may be accompanied by a photographer who is employed by the officer’s agency. The warrant must be executed by a peace officer who is the same sex as the child or be assisted by a person who is the same sex as the alleged victim. Such an officer delivers all exposed film to the magistrate. An officer cannot remove the child from the home unless there is an emergency that would lead the officer to believe that the child is in immediate danger (see Section 262.104, Texas Family Code).

A Texas search warrant is required to be executed “without delay” and returned to the proper magistrate forthwith. It must be executed within three days from the time of issuance unless the magistrate directs a shorter time in the warrant (Article 18.06, CCP). The three whole days do not include the day of issuance or the day of execution (Article 18.07, CCP).

A search warrant in Texas can only be issued to search for specific items included in Article 18.02, Grounds for Issuance. These specific items are:


1.
Property acquired by theft or in any manner that makes its acquisition a 

penal offense


2.
Property specially designed, made, or adapted for or commonly used in 

the commission of an offense


3.
Arms and munitions kept or prepared for the purposes of insurrection or 

riot


4.
Weapons prohibited by the penal code


5.
Gambling devices or equipment, altered gambling equipment, or gambling 

paraphernalia


6.
Obscene materials kept or prepared for commercial distribution or 

exhibition, subject to the additional rules set forth by law


7.
Drugs kept, prepared, or manufactured in violation of the laws of this state


8.
Any property, the possession of which is prohibited by law


9.
Implements or instruments used in the commission of a crime


10.
Property or items, except the personal writings by the accused, 

constituting evidence of an offense or constituting evidence tending to show that a particular person committed an offense


11.
Persons


12.
Contraband subject to forfeiture under Chapter 59 of the Code of Criminal

Procedure

Arrests With a Warrant

A person is arrested when he or she has been actually placed under restraint or taken into custody by an officer or person executing a warrant of arrest, or by an officer or person arresting without a warrant (CCP 15.22). Peace officers in Texas take a wanted person into custody pursuant to three types of writs or court orders. These writs include an Arrest Warrant, Capias, and Summons. Each of these writs causes a person to present himself or herself to court to answer for a criminal offense. For flexibility and efficiency, these court orders vary relatively to issuing authority, time of execution, and manner of delivery. Every Texas peace officer should become thoroughly familiar with the following types of court orders.

Arrest Warrant

Chapter 15 of the Texas Code of Criminal Procedure governs procedures to obtain and issue arrest warrants. An arrest warrant is a written order from a magistrate that commands a peace officer or some other person who is specially named to “take the body of the person accused of an offense to be dealt with according to the law.”  Note that the warrant is a court order that must be written and signed by a magistrate. The statutes note that it is the duty of every magistrate to preserve the peace within his jurisdiction by the use of all lawful means, to issue all process intended to aid in preventing and suppressing crime, and to cause the arrest of offenders by the use of lawful means in order that they may be brought to punishment (CCP Article 2.10).

Magistrates in Texas are defined in Article 2.09, Texas Code of Criminal Procedure. While the list is too lengthy to list here in its entirety, generally they include justices of Texas courts of original and appellate jurisdiction. In addition, it is of interest to note that magistrates also can be appointed masters that are appointed by judges of various district and county courts defined in this CCP article. These “masters” generally are Texas licensed attorneys who handle preliminary processes such as the initial appearance, arraignments, setting bail, and so on. Justices of the Peace, mayors and recorders, and judges of the municipal courts of incorporated cities or towns, are also designated as magistrates.

Generally, the arrest process begins when a peace officer investigates a criminal offense and discovers various facts and circumstances that reasonably lead the officer to believe that a person has committed a violation of criminal law. The officer completes an affidavit before a magistrate, district attorney, or county attorney. The affidavit is called a complaint if it charges the commission of an offense (CCP 15.04). The complaint must have substantial requisites that include: 

•
The name of the accused, if known, and if not known the complaint must give some reasonably definite description of the person to be arrested.

•
A statement to show that the accused has committed some offense against the laws of the State, either directly or that the affiant has good reason to believe, and does believe, that the accused has committed such offense.

•
A statement of the time and place of the commission of the offense as definitely as can be done by the affiant; and

•
The signature by the affiant by writing his or her name or by affixing his or her mark. 

In accordance with the Fourth Amendment to the U.S Constitution, the warrant must particularly describe the person to be seized. If the name of the person is known, it is useful—but not mandatory—in obtaining a warrant. Once executed, the writ commands a peace officer or a specially named person to take a person into custody. The word “commands” imposes a duty under law that must be obeyed. Peace officers from any state may make the arrest. However, because Texas law enforcement agencies only extradite for felony offenses, officers from other states only make arrests for felony arrest warrants. In addition, a private citizen may make an arrest under authority of the arrest warrant if the person is specially named. This situation may occur when an employee of a bail-bond company seeks to locate and take custody of an individual who “jumped bail” and did not appear in court as required. This situation has its roots going back to the “bounty hunter” days of early frontier history.

The words of the statute stating that an officer takes “the body of the person accused of an offense to be dealt with according to law,” is satisfied when “the officer or person executing a warrant of arrest shall without unnecessary delay take the person, … before the magistrate who issued the warrant or before the magistrate named in the warrant, if the magistrate is in the same county where the person is arrested.” (CCP 15.16)  When the arrest is made in a county other than the one in which the person is arrested, the person is taken before a magistrate of the county where the arrest takes place. (CCP 15.19)

An arrest may be made on any day or at any time of the day or night. In making an arrest, officers use all reasonable means to affect the arrest; however, no greater force may be resorted to than is necessary to secure the arrest and detention of the accused. Note that only in felony arrest situations may an officer “break down the door of any house for the purpose of making an arrest,” if the officer first gave notice of his or her authority and purpose and the accused or other person in the house refused the officer admittance. (CCP 15.25) In executing the arrest warrant, the officer must let the accused know under what authority the arrest is made and the offense charged. The officer does not have to have the warrant in his or her possession at the time of the arrest; however, the warrant must be provided to the accused as soon as possible following arrest. ( CCP 15.26)

Once the arrest has been made, the officer takes the person before an appropriate magistrate “without unnecessary delay.” In Texas, this initial appearance before the magistrate may be made in person or by a recorded broadcast using closed circuit two-way television communication of image and sound between the arrested person and the magistrate. The magistrate must inform the arrested person “in clear language” regarding the accusation against the person and of any affidavit filed, the arrested person’s right to retain counsel, of his or her right to remain silent, of his or her right to have an attorney present during any interview with peace officers or the attorney representing the state, and of the right to terminate the interview at any time. The person is also informed that any statement that he or she makes may be used against the person in any subsequent criminal proceeding. In addition, the magistrate informs the arrested person of his or her right to request the appointment of counsel if the accused is indigent and cannot afford counsel, and of his or her right to an examining trial. This magistrate may then release the accused without bond and order the accused to appear at a later date for arraignment if the offense charged in a misdemeanor punishable by fine only (Class C Misdemeanor). For other types of offense, the magistrate may set the amount of bail, which is generally double the set for the offense for which the accused was arrested. Once the bail is set, the magistrate may admit the accused to release upon proper bail or bond.  Note that this process does not apply to an accused that has previously been convicted of a felony or a Class B or greater misdemeanor and the person may be committed to jail without bail (CCP 15.17).

The Capias (CCP Chapter 23)

Local peace officers are not the only group of people who investigate allegations of criminal conduct. For example, the Grand Jury has authority and jurisdiction to hear allegations of criminal behavior and instigate an investigation. The information in the investigation may come from a variety of sources that include federal and state agencies, such as Drug Task Force units formed from cooperating members of various law enforcement agencies. Private citizens and news media people also provide the Grand Jury with information regarding criminal activity in the community. 

Once the Grand Jury deliberates and issues an indictment for felony presentation, the judge of the court decides whether bail should be set or denied. In some instances, the Grand Jury may decide to issue a “sealed indictments” which maintains the secrecy of the indictments until the people named are secured in custody. Such an event may occur when there are a number of individuals involved in conspiracies, drug investigations, organized crime, or street gangs. Because the indictments were sealed and not made public, individuals named in the indictments are not prematurely alerted and therefore are not able to avoid arrest by hiding or leaving the area.

Because the Grand Jury has already determined a formal charge and has issued indictments, it is not necessary for a magistrate to review the action. The district court clerk may issue a Capias in lieu of an arrest warrant. This is an effective way of ensuring a flexible system that does not unnecessarily burden a magistrate. The Capias is also used where a forfeiture of bail is declared. Because this action requires the immediate arrest of the person, the court clerk does not need a magistrate’s permission to command the person’s arrest. The Capias can also be used in misdemeanor cases from a court having jurisdiction of the case. 

One difference between the Capias and the arrest warrant is that the Capias is directed only to a Texas peace officer commanding him or her to arrest the person accused of an offense and bring that person before the court. Another difference is that the Capias can either order an immediate arrest or state in the order the day and time that the arrest should occur. The latter action is used when multiple arrests are scheduled to occur at the same time to avoid prematurely alerting people who may flee. 

Summons

The Texas Code of Criminal Procedure establishes authority for use of a Summons in lieu of an arrest warrant or Capias (CCP 23.03(c)). This court order is similar to the other arrest orders because it causes a person to appear in court to answer for felony or misdemeanor criminal charges. However, this court is used in place of the other types of orders when the person does not immediately have to be taken into custody. Generally, such a person has strong community ties and is not considered to be a flight risk.  When issued, the Summons shall be in the same form as the Capias with the exception that it orders the defendant to appear before the proper court at the time and date stated in the order.  A summons issued to any person must clearly and prominently state in English and Spanish the following:


It is an offense for a person to intentionally influence or coerce a witness to testify falsely or to elude legal process. It is also a felony offense to harm or threaten to harm a witness or prospective witness in retaliation for or on account of the service of the person as a witness or to prevent or delay the person’s service as witness to a crime. (CCP 23.03(d)) 

One of the differences between a Capias and a Summons is the manner of delivery. Remember that a Texas peace officer delivers the Capias in person. However, the Summons permits a great deal more flexibility in delivery. Because the Summons presumes that the defendant has ties to the community and that he or she will appear in court as directed, alternate delivery systems are authorized by the Code. In addition to personally delivering the Summons to the person named, it may also be delivered by leaving it at his or her dwelling house or usual place of abode with some person of suitable age and discretion then residing therein, or by mailing it to the defendant at his or her last known address. A common practice used when mailing the summons or other official document is to send it certified mail with a return receipt requested. Should the defendant not appear as directed, or if the mail return undelivered, the court can then issue an arrest warrant or Capias appropriate to the situation.

Arrests Without a Warrant

Arrest without warrant is governed under Chapter 14, CCP. The code specifically limits such arrest to specific situations based on probable cause. These situations include:

•
Any crime committed within the view of a peace officer (Article 14.01, CCP).

•
A peace officer must arrest an offender without a warrant when directed to do so by a magistrate who observes a felony or breach of the peace in his or her view (Article 14.02). The magistrate’s verbal order is probable cause and an officer must follow a magistrate’s lawful order without question.

•
A peace officer may arrest without warrant when a credible person shows satisfactory proof that a felony has been committed and that the perpetrator is about to escape (Article 14.04, CCP). Such a condition might exist when an officer is called to the scene of an “aggravated robbery” and the victim points out a fleeing felon; based on preliminary facts then present, the officer may pursue and arrest the accused. It is obvious that the officer can later acquire all the facts for a report. However, delaying the arrest would permit the assailant to escape custody.

•
Arrest by officers from other jurisdictions in fresh pursuit of a felony offense (Article 14.051, CCP). A peace officer from another jurisdiction may continue fresh pursuit into Texas for the purpose of arresting a suspected felon. “Fresh pursuit” means a pursuit without unreasonable delay by a peace officer of a person the officer reasonably suspects has committed a felony.

Any person may arrest without a warrant if the offense is classed as a felony or as an offense against the public peace. This is commonly known as “citizen’s right of arrest,” which is a descendant of the English common law “hue and cry.” In addition, “all persons have a right to prevent the consequences of theft by seizing any personal property which has been stolen and bringing it, with the supposed offender, if the offender can be taken, before a magistrate for examination, or delivering the same of a peace officer for that purpose” (Article 18.16, CCP). Therefore, if a store manager or clerk made such a citizen’s arrest for shoplifting (which is theft under Texas statutes), an officer is obligated to take custody of that person and follow procedures in accordance with law.

Probable Cause

Since the legality of an arrest without a warrant hinges on the existence of probable cause, Article 14.03, CCP outlines specific probable cause situations justifying arrest without warrant.


1.
An officer may arrest a person found in suspicious places and under circumstances that reasonably show that such person has been guilty of some felony; who violates disorderly conduct laws; who is in violation of public intoxication laws; or who threatens, or is about to commit some offense against the laws of this state. The officer must be able to show facts and circumstances within his or her knowledge that would lead a reasonable and prudent person to believe that the accused has committed or is about to commit an offense against the law. Be careful of the words “persons found in suspicious places;” “mere suspicion alone” is not grounds for a warrantless arrest. The person in a “suspicious place” must be involved in specific conduct that indicates probable cause that a crime has been or is being committed.


Generally, probable cause applies when a crime is occurring or has occurred. However, sometimes cases do occur when an officer may learn of a crime “about to be committed.” For example, postal inspectors do not need probable cause to inspect packages received from foreign countries. If an inspector believes drugs are being sent through the mail, the inspector or an officer can obtain an anticipatory search warrant from a magistrate. Once the package is delivered, the warrant is served on the person receiving the package.


2.
An officer may arrest without a warrant a person who the officer has probable cause to believe has committed an assault resulting in bodily injury to another person; the peace officer must also have probable cause to believe that there is danger of further bodily injury to the victim.


3.
A peace officer may arrest when probable cause exists to show that a suspect committed an assault resulting in bodily injury to a member of the person’s family or household. Domestic violence (assault, aggravated assault, sexual assault, and aggravated sexual assault) is never condoned. Numerous laws have been enacted in recent history to protect the victim of family violence. Whenever a peace officer has probable cause to believe that a person caused bodily injury to a member of his or her household, proper action is to arrest the violator. Notice how this is different from the situation discussed in the previous item. In this case, the officer does not have to believe that violence will continue in order to make an arrest without a warrant. Once probable cause has been established that bodily injury was inflicted by one family member onto another (spouse, child, or family member residing in the home), an arrest is the proper course of action.


4.
A peace officer may arrest if probable cause exists to show that a person violated a protective order (Section 25.07, PC). After a domestic violence situation has occurred, the victim can seek and obtain a “protective order” that prevents the assailant from bothering her or him. This “stay away order” prohibits the assailant from having any contact with the victim except through the court or their attorneys. The order can include a command that the subject is to stay away from the home, schools where their children attend, a relative’s house, or even the victim’s place of business, to mention but a few. If a peace officer is called to the locations where a violation of the protective order is alleged, the peace officer must remain at the scene of the investigation to verify the allegation and to prevent the further commission of family violence. When an officer does ascertain that a violation of the protective order has occurred, he or she arrests the violator without a warrant.


5.
A peace officer who is out of his or her jurisdiction (but within the state of Texas) has authority to arrest for offenses committed in the officer’s view, if the offense is a felony, breach of the peace, or public intoxication. A peace officer making this arrest is required, as soon as possible, to notify a law enforcement agency having jurisdiction where the arrest was made. The agency is required to take custody of the person committing the offense and take the person before a magistrate. You should note that language in this section does not include misdemeanor or civil violations. An officer outside his or her jurisdiction, for example, would not be justified in issuing a traffic citation for a violation of the Transportation Code. However, a trooper employed by the Department of Public Safety (DPS) has statewide authority to issue citations for violations of the traffic law.

The Exclusionary Rule

The Texas exclusionary rule is found in Article 38.23 of the Code of Criminal Procedure:


No evidence obtained by an officer or other person in violation of any provisions of the Constitution or laws of the State of Texas, or of the Constitution or laws of the United States of America, shall be admitted in evidence against the accused on the trial of any criminal case.

Section (b) of the Texas exclusionary rule defines the “good faith exception to the exclusionary rule.” An officer seeks and obtains a warrant issued by a neutral magistrate based on probable cause. In objective good faith the officer serves the warrant and seizes items or person described in the warrant. If a problem later exists with the warrant, the “good faith exception” permits the evidence to still be admissible in a court of law.

Right to a Speedy and Public Trial and Rights

Article 1.05, CCP notes that in all criminal prosecutions, the accused shall have a speedy public trial by an impartial jury. He or she shall have the right to demand the nature and cause of the accusation against him or her, and to have a copy of the accusation. The accused shall not be compelled to give evidence against himself—or herself. The accused shall have the right of being heard by him—or herself, or counsel, or both. He or she has the right to confront a witness against him or her, and the person has compulsory process for obtaining witnesses in his or her favor (the right to have witnesses subpoenaed to court to testify in the accused’s behalf). In addition, the article states that no person shall be held to answer for a felony unless indicted by a grand jury.

Article 1.04, CCP states that no person may be deprived of life, liberty, property, privileges, or immunities, or in any manner disfranchised, except by the due course of the law of the land. Article 1.051, CCP notes that a defendant in a criminal matter is entitled to be represented by counsel in an adversarial judicial proceeding. The right of trial by jury is absolute (Article 1.12, CCP).

The Texas Speedy Trial Act is found in Chapter 32A of the Code of Criminal Procedure. Insofar as practicable, trial of a criminal action is given preference over trial of civil cases. The trial of a criminal action against a defendant who is detained in jail pending trial is given preference over trials of other criminal actions.

Article 32A.02, CCP sets up time limitations that place the burden on the state to prepare for trial. If the state fails to announce that it is ready within the time frame, a court must grant a motion to set aside an indictment, information, or complaint. Provisions do exist, however, for both the state and the defense to request extensions in the event that reasonable delays occur. The time limitations are as follows:

•
Within 180 days of the commencement of a criminal action if the defendant is accused of a felony

•
Within 90 days of the commencement of a criminal action if the defendant is accused of a misdemeanor punishable by a sentence of imprisonment for more than 180 days (Class A misdemeanors and state jail felony)

•
Within 60 days of the commencement of a criminal action if the defendant is accused of a misdemeanor punishable by a sentence of imprisonment for 180 days or less or punishable by a fine only (Class B and C misdemeanors).

.


