Chapter 1

Scope of Crime in Florida
Overview of Crime in Florida According to the Bureau of Justice Statistics, using data provided by the UCR, Florida has the second highest violent crime rate in the nation (797.2 per 100,000), only surpassed by the District of Columbia. This is the case even though the Index Crime rate in Florida (based on murder, forcible sex offenses, robbery, aggravated assault, burglary, larceny, and motor vehicle theft) declined by 4.3 percent in 2003.  The crime rate in Florida is a source of both interest and intrigue to students of criminal justice, largely because of its population. First, although the stable population of Florida is approximately 16,713,149 (2002 U.S. Census data estimation), the actual population fluctuates. Population rates are subject to seasonal, as well as marketing, variables. Since tourism is a major industry in the state, national media campaigns that draw visitors to Florida seek to attract vacation dollars. In addition to tourists and law-abiding citizens, the criminal element is also attracted to the sunshine and surf. Since crime rates are usually calculated using the stable population as a divisor, the crime rate in Florida consistently appears to be very high.1 

To adjust for seasonal population changes, crime rates in Florida are calculated by the Florida Department of Law Enforcement (FDLE), using a “modified” population. This modification is made by adding a figure (1,171,721 in 2003) provided by the Chamber of Commerce to represent seasonal influx. Crime rates in regions that cater to spring breakers or areas that experience very heavy influxes may still reflect a skewed crime picture. For example, Monroe County (Florida Keys and Key West), with a stable population of only 80,537, has a crime rate of 5,756.4 per 100,000. That is a higher crime rate than Leon County (Tallahassee), where the population is 255,500 and the crime rate is 5,607.8 per 100,000.2  

In addition, there is a significant elderly population in the state of Florida. The FDLE has recently reevaluated its strategies related to fraud and other crimes against the elderly and has increased both resources and training efforts related to elderly victimization. The larger elder cohort accounts for special crime concerns.

Finally, the transient seasonal population of spring breakers contributes to special concerns related to alcohol and drug-related crime. Club drugs are of special interest to law enforcement, due to the large numbers of young people who frequent Florida nightspots. All of these population factors add interest, as well as some confusion, to the study of crime in Florida.

Crime Statistics in Florida are compiled and analyzed by FDLE. (You can access their Web site through the link provided at cj.glencoe.com.) In the aggregate, both violent and property crime has dropped between 1994 and 2003.  The drop is seen both in reported crime and in reported victimizations.  The rate and numbers of property crime has dropped at a greater rate than the violent crime rate, which remains relatively stable.  Figure 1-1 below shows Florida crime trends from 1994 through 2003.

Total Index Crime for Florida, 1994-2003

Figure 1.1.  Source: Florida Department of Law Enforcement, 2004.

Florida Crime at a Glance

•
According to FDLE, the total crime volume, or crime index, was 881,615 for the year 2003. This figure represents all violent (124,236) and nonviolent (757,379) Index crimes known to and reported by law enforcement agencies through the UCR during the year. 

•
The Florida crime rate per 100,000 in 2003 was 5,164.2, down 4.3 percent from 2002.  Offense totals (Index crimes) went from 900,155 in 2002 to 881,615 in 2003, down 2.1%.

•
The clearance (by arrest) for Index Crimes was 20.6 percent in 2003.

•
Florida law enforcement personnel made 974,923 arrests in 2003, 122,716 (or about 12.3 percent) of which were juveniles. 

•
The total property value stolen for the year 2003 was $1,521,026,201, and the total amount recovered was $473,209,814.

•
Firearms were used in 63.4 percent of all murders reported in 2003. 

•
Larceny-theft accounted for 57.3 percent of all Index Crimes reported in Florida in 2003.

•
There were 120,697 domestic violence offenses reported in 2003 in Florida, 190 of which were murders or manslaughter.

•
Of the domestic violence crimes reported, 93 percent were assault.

•
There were 136,804 drug arrests and 56,976 DUI arrests made in 2003, comprising 24.4 percent of all Part II arrests.3

Analysis of Data

Florida crime is analyzed by both crime volume and crime rates. Crime volume is an aggregate sum of the crime index (see Figure 1-2), whereas crime rate is the volume of crime divided by the population (see Figure 1-3).  Although overall crime volume and crime rate can be down, the volume of individual crimes may have increased.  That is the case with murder, which increased in volume by 2% in 2003 over 2002 and forcible rape, which increased slightly.  The rate illustrates the differences in crime potential between locations. An earlier illustration examined an application of this concept to Monroe County, Florida.

Florida Crime Comparison 2002 and 2003 by Volume

Index Crime


 2002                             2003                      Percent

                                                                   Number of                  Number of                  Change

                                                                      Crimes                        Crimes

Murder                                

     906               
    924                             2.0

Forcible Rape                     

  6,704              
 6,724                             0.3
Robbery                             

 32,413             
31,512                           -2.8
Aggravated Assault          

 81,776             
79,044                           -3.3
Burglary                            
                 176,058                      170,577                           -3.1
Larceny                              

508,213                     505,266                           -0.6
Motor Vehicle Theft       

  87,979               
81,536                           -7.3

Figure 1.2.  Data from Florida Department of Law Enforcement UCR, 2002 and 2003.

Florida Crime Comparison 2002 and 2003 by Rates

Index Crime
 2002                             2003                      Percent                2002                    2003                 Percent                                                                      
              Crime Rate                  Crime Rate                Change       Modified Rate    Modified Rate        Change

Murder                     
    5.43                
    5.41                            -.36                   5.04

  5.06
          .39


Forcible Rape           
  40.20               
  39.38                            -2.1
        37.07                   36.85                  -.60 

Aggr. Assault  
 490.42             
463.01                           - 5.9
      452.25
                431.50                  -4.8
Burglary                       10.55                            9.99                            -5.6                   9.70                     9.35                  -3.7 
Larceny                    3,047.80                     2,959.70                           -3.0             2,810.60             2,769.60                  -1.5
Motor Veh. Theft 
 527.62               
477.61                         -10.4                 486.55                446.93                  -8.8

Figure 1.3.  Data from Florida Department of Law Enforcement UCR, 2002 and 2003.

Florida crime rates have dropped in the aggregate for the period from 2002 to 2003. (See Figure 1-3). There are exceptions. For example, although the total number of Index Crimes decreased 4.3 percent between 2002 and 2003 and violent crime decreased 2.9 percent during that same period, murders increased in Florida 2 percent between 2002 and 2003, up to 924 murders in the year 2003 from 906 in 2002. Murders committed with firearms increased 4.1 percent between 2002 and 2003. This is true even in light of very severe firearm penalty enhancements added in recent years.

It is important to remember that crime rates reflect numerous variables, including political factors. Florida is a state with strong, elected sheriffs. Crime data may be subject to political manipulation, reporting preferences, police and prosecution policies, and other variables to some degree, and may not always indicate absolute amounts of crime in a given area.  Data from St. Johns County (St. Augustine) is instructive. In 2001, St. Johns County reported a crime rate of 3,164.8 per 100,000. In the following year (2002), the reported crime rate dropped a significant 237.5% to 937.6 per 100,000.  In 2003, the crime rate returned to 2,943.2.  Since everything else remained relatively stable in that region, it is highly unlikely that the actual crime rate would fluctuate to that degree without policy changes or other political variables influencing the reporting of crime, either by individuals or by political entities, in those jurisdictions.  

An analysis of the county-by-county data provided by FDLE shows that several jurisdictions do not report data. Rather than eliminate those areas from the database, the number “0” is entered as though there is no crime, and the crime rate is seen as reflecting a 100 percent drop if any crime was reported in previous years.

When visiting government Web sites, students of Criminal Justice are wise to consume them intelligently. They contain vast amounts of useful information, but they are also established to forward the interests of the agencies and governments represented. Therefore, it is expected that some public relations value will be realized when they are visited. The agencies are shown in the best possible light. Law enforcement agencies look best when they are able to lower crime rates and decrease fear of crime. 

2003 Annual Crime Clock
One way of representing the amount and frequency of types of crime is through the use of a crime clock. Crime clocks are based on aggregate data and thus, are not meant to imply regularity of occurrence. They should be interpreted with care. Since the following depiction is called a clock, it may be somewhat misleading. The crimes do not occur with the regularity indicated; however, the representation of the annual ratio of crime to fixed time intervals is an accurate analysis of UCR data as provided by FDLE (see Figure 1-4).

Florida Crime Clock

One Index Crime Every 36 seconds

One Violent Crime Every 4 minutes and 14 seconds

One Property Crime Every 42 seconds

Clock Face Here

One MURDER every 9 hours & 29 minutes
One FORCIBLE RAPE every 1 hour & 18 minutes
One FORCIBLE SEX OFFENSE every 41 minutes
One ROBBERY every 17 minutes
One AGGRAVATED ASSAULT every 7 minutes
One LARCENY every 1 minute
One BURGLARY every 3 minutes
One MOTOR VEHICLE THEFT every 6 minutes
Figure 1.4.  Source:  Florida Department of Law Enforcement, 2004

Special Problems and Concerns

Home Invasions
Home invasions have become more frequent robbery choices. According to FDLE, residential robberies since 1996 have consistently accounted for about 13 percent of Florida’s total robberies. When compared with other UCR target-specific robberies (service stations, convenience stores, and banks), residential robberies are by far the most common, accounting for 55 percent of all single category robberies in 1999. FDLE further reports that in 1999, the total reported property value taken in home invasion robberies was almost 8 million dollars. That total was larger than the combined total of reported losses from robberies of banks, convenience stores and service stations in Florida for the same period. Residential robberies, or home invasions, are particularly attractive to robbers because of quick and easy access, relative lack of security, and increased target hardening (security cameras, drop safes, etc.) by convenience stores and service stations. Home invasions are more dangerous to residents than burglaries because the robbers are usually armed and are unlikely to be concerned about whether the home is occupied.

Fraud and Identity Theft

Identity theft and fraud has become a crime concern that has moved to the forefront of law enforcement efforts in the state of Florida. In Florida, identity theft is “the criminal use of an individual's personal identification information.”  Identity thieves steal information, which might include the individual’s name, social security number, driver's license information, or bank and credit card accounts, and then use the information to establish credit, make purchases, apply for loans or even establish employment. The Federal Trade Commission’s Identity Theft Data Clearinghouse reports that Florida, which ranks sixth in the nation for identity theft and fraud, had 18,419 reported frauds in 2003 and 14,119 identity theft complaints. The top locations for both fraud and identity theft are Miami, followed by Orlando, Tampa, and Jacksonville.

Combined losses due to counterfeiting & identity theft by MasterCard™, Visa, Discover, and American Express™ range from $60-$70 million each year in Florida, according to FDLE. 

One common form of credit card theft is skimming. Skimming is the practice of using a hand-held device that skims over a credit card and retrieves data from the card’s magnetic strip. This is accomplished by a store or restaurant employee taking a customer’s card for a legitimate transaction, then illegally sliding or skimming the card through such a device before returning it. The data is later transferred to a counterfeit credit card. FDLE reports that skimming can be extremely profitable and very difficult to detect.

In addition to federal driver protections, Florida has a law (Driver Privacy Protection Act, Florida Statutes, Section 119.07) that allows its residents to limit public access to social security numbers, driver license or identification card numbers, and other personal information contained in motor vehicle and driver license records.  

Drugs
A marijuana cultivation eradication program began in 1981 in Florida. Between 1981 and 2000, over 2 million cannabis plants were destroyed and over 7,000 arrests were made. In 2000, 39,219 plants were destroyed in 611 growing sites, resulting in 406 arrests.  According to the U.S. Drug Enforcement Agency (DEA), 3,145 kilograms of marijuana were seized by the federal government in Florida in 2002.  

Florida is surrounded on three sides by water, providing 8,000 miles of coastline and numerous ports of entry for illegal drugs. Pleasure boats regularly run between islands off the coast of Florida and there are many opportunities for the exchange of parcels between boaters.  Drugs are smuggled into Florida ports via freighters as well as pleasure boats, according to DEA.  This agency reports that South Florida leads the nation as a port of entry for marijuana, cocaine, and heroin from Colombia, Mexico and the Caribbean.  Furthermore, the DEA has stated that Florida leads the nation in MDMA (ecstasy) seizures. 4 

Club drugs, illegal drugs, or legal drugs illegally obtained and used primarily by younger adults at nightclubs represent another major crime concern in Florida. Heroin and OxyContin (prescription pain reliever) are persistent narcotic problems. According to FDLE, arrests for club drugs such as heroin, MDMA, and GHB continue to rise.  The federal Drug Enforcement Agency (DEA) reports that MDMA is currently the most readily available illegal drug in Florida, frequently found at rave parties.  Methamphetamines are a persistent problem in the Central Florida region, particularly in the Tampa area.  In the year 2002, seizures of methamphetamine labs eclipsed all previous years’ seizures combines.  See Figure 1-5.

                
[image: image1.wmf]Methamphetamine Labs Seized in Florida by DEA

0

20

40

60

80

100

120

140

1996 = 0

1997 = 1

1998 = 6

1999=23

2000=15

2001=23

2002=127


Figure 1.5.  Source:  Federal Drug Enforcement Administration, 2004.

The Florida Medical Examiners report that in 2003, the three most frequently occurring drugs found in decedents were Ethyl Alcohol (3,467), all Benzodiazepines (1,794), and Cocaine (1,614).  Figure 1.6 (below) summarizes the numbers of deaths in which various drugs were the named causes and specifies the number of deaths for each drug named in the calendar year 2003.
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Ethyl alcohol = 279

Benzodiazepine  = 368
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Cocaine  = 541
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Heroin = 230

Hydrocodone = 264

Oxycodone = 299

Ketamine  = 1

Methadone  = 367

Methamphetamine  = 31


Figure 1.6.  Source:  Florida Medical Examiners 2003 Annual Report.
Amber Alert 
Florida’s Amber Plan, an alert system designed to help locate abducted children, is a cooperative effort of the Florida Department of Community Affairs’ Division of Emergency Management, The Florida Association of Broadcasters, Inc., and the Florida Department of Law Enforcement.  It has been in existence since August 30, 2000, and uses highway signs, lottery machines, cell phones and text messaging.   Criteria for activation include the following, quoted here:  
1) The child must be under 18 years of age. 
2) There must be a clear indication of abduction. 
3) The law enforcement agency's investigation must conclude that the child's life is in danger. 
4) There must be a detailed description of the child and/or abductor/vehicle to broadcast to the public (a photo of the child should be provided as soon as possible when available). 
5) The activation must be recommended by the local law enforcement agency of jurisdiction5

Terrorism  
In December of 2003, a Domestic Security Strategic Planning Session was conducted in Orlando. The result of the Session was the identification of statewide needs related to homeland security.  The Domestic Security Oversight Board approved a funding recommendation that represented the consensus of Florida’s responding disciplines and that prioritized a spending plan for Florida’s $92 million allocation.

Chapter 2


The Rule of Law in Florida
The Rule of Law in Florida

In Florida, the substantive criminal law is contained in Title XLVI of the Florida Statutes, Chapters 775-896, entitled, Crimes. The procedural criminal law is contained in Title XLVII of the Florida Statutes, Chapters 900-985, entitled Criminal Procedure and Corrections, and in the Florida Constitution.6  

Although a consensus model is not always reflected in the changing law, there are times when current values can been seen as having a significant role in the development of laws.  This is the case in the 2003 amendment to Florida Statutes 718.  The new F.S. 718.113 allows condominium unit owners to respectfully display flags of the United States Air Force, Army, Coast Guard, Marine Corps, or Navy on Armed Forces Day, Memorial Day, Flag Day, Independence Day, and Veterans Day  (Effective Date:  July 1, 2003).  Likewise, after the terrorist attacks on the World Trade Center and the Pentagon, the State of Florida passed numerous laws that directly and indirectly related to terrorism.  Examples include a law that reiterates significant penalties for poisoning water or food.  Another law, passed in December of 2001, defines terrorism and enhances penalties for acts of terrorism (F.S. 775.31 and F.S. 782.04).

Substantive Law

The substantive law in Florida is based on English common law, and the introduction to Chapter 775 clearly states that the English common law shall be in force where there is no statute addressing a subject. Thus, if a crime were not defined, the common law definition would apply in Florida. The Florida Statutes are fairly comprehensive at this date and it is unlikely that there are cases where such a scenario might occur. 

The general purposes of Title XLVI are set forth in Section 775.012, and they give the reader a sense of the intent of the legislature in establishing the criminal code. The six purposes are as follows (italicized items taken directly from Section 775.012):

(1)
To proscribe conduct that improperly causes or threatens substantial harm to individual or public interest. It was the intent of the legislature to prohibit certain types of behaviors that cause or threaten harm to others.

(2)
To give fair warning to the people of the state in understandable language of the nature of the conduct proscribed and of the sentences authorized upon conviction. This purpose makes it clear that the legislature wanted to outline clearly what the prohibited behaviors would be, and exactly what violators could expect if they violated the laws.

(3)
To define clearly the material elements constituting an offense and the accompanying state of mind or criminal intent required for that offense. It was the intent of the legislature to define the specific elements of the crimes and the accompanying intent where applicable.

(4)
To differentiate on reasonable grounds between serious and minor offenses and to establish appropriate disposition for each. Where there are varying degrees and types of similar offenses, the Code specifies precisely what constitutes the degrees and distinguishes elements of each level of offense.

(5)
To safeguard conduct that is without fault or legitimate state interest from being condemned as criminal.

(6)
To ensure the public safety by deterring the commission of offenses and providing for the opportunity for rehabilitation of those convicted and for their confinement when required in the interests of public protection. Here the legislative branch mentions three important philosophies of the correctional function. It recognizes that public safety will be enhanced both by deterring criminality and by offering rehabilitation for criminals while they are confined. Furthermore, the purpose indicates confinement when required in the interests of public protection, or incapacitation.

Classification of Crimes

Crimes in Florida are classified as misdemeanors or felonies. Misdemeanors are classified as first or second degree. Felonies are classified in five levels: capital felony, life felony, felony of the first degree, felony of the second degree, and felony of the third degree.

First degree misdemeanors are punishable by a term of imprisonment in a county correctional facility not to exceed one year. Discharging a firearm in a public place is an example of a first degree misdemeanor. Second degree misdemeanors are punishable by a term of imprisonment in a county correctional facility not to exceed 60 days. Possession of alcohol by a minor is a second degree misdemeanor. Possession of alcohol by a minor the second or subsequent times constitutes a first degree misdemeanor. Felonies are punishable as follows:

•
Capital felony–death or life imprisonment without the possibility of parole.  Example: First degree murder.

•
Life felony–Committed before October 1, 1983, imprisonment for life or a term of not less than 30 years. Committed on or after October 1, 1983, imprisonment for life or a term not exceeding 40 years. Committed on or after July 1, 1995, imprisonment for life or a term of years not exceeding life.  Examples: Sexual battery to a victim 12 years of age or older, or kidnapping a victim less than 13 years of age with aggravating circumstances.

•
Felony of the first degree–a term of imprisonment not exceeding 30 years, or when speci-fically provided by statute, a term not exceeding life.  Examples: Home invasion or armed robbery.

•
Felony of the second degree–a term of imprisonment not exceeding 15 years.  Examples: Aggravated battery or unarmed robbery.

•
Felony of the third degree–a term of imprisonment not exceeding five years.  Examples: Battery without serious injury, burglary of unoccupied dwelling, or fourth and subsequent DUIs.

If a person has not been convicted of a crime, but rather has been convicted of a municipal or county ordinance, he or she may not be subject to imprisonment unless it is specifically stated in the ordinance.

The Florida Statutes

775.083 Fines

There is a fine structure in place as well. These economic penalties may be imposed in addition to any other sanctions described by statute. Florida statutes designate the following fines for the crimes, classified below:

(1)
A person who has been convicted of an offense other than a capital felony may be sentenced to pay a fine in addition to any punishment described in §775.082; when specifically authorized by statute, he or she may be sentenced to pay a fine in lieu of any punishment described in §775.082. A person who has been convicted of a noncriminal violation may be sentenced to pay a fine. Fines for designated crimes and for noncriminal violations shall not exceed: 

(a)
$15,000, when the conviction is of a life felony. 

(b)
$10,000, when the conviction is of a felony of the first or second degree. 

(c)
$5,000, when the conviction is of a felony of the third degree. 

(d)
$1,000, when the conviction is of a misdemeanor of the first degree. 

(e)
$500, when the conviction is of a misdemeanor of the second degree or a noncriminal violation. 

Habitual Offenders

Nearly all states have amended their laws to make provisions for repeat offenders. Prosecutors are less likely to plea bargain with such offenders and statutes specifically provide for penalties for second and third felony offenses. Florida is no exception. Section 775.084, which has been amended several times over the past years, outlines Florida policy toward habitual and career criminals. The law is very specific, and distinguishes among various types of habitual criminals. Under this section, an habitual felony offender is a defendant for whom an enhanced penalty may be applied if the court finds that the defendant had been convicted of two or more felonies or other qualifying offenses, the defendant was on probation or parole at the time of the offense, or the offense was committed within five years of another felony or release from custody for a sentence served for a prior felony. 

An habitual violent felony offender is one who has been convicted of a felony or a conspiracy or attempts to commit a felony and one or more of the following: 

•
arson

•
sexual battery 

•
robbery 

•
kidnapping

•
aggravated child abuse

•
aggravated abuse of an elderly person or disabled adult 

•
aggravated assault with a deadly weapon

•
murder 

•
manslaughter

•
aggravated manslaughter of an elderly person or disabled adult 

•
aggravated manslaughter of a child

•
unlawful throwing, placing, or discharging of a destructive device or bomb

•
armed burglary 

•
aggravated battery 

•
aggravated stalking

The crime must have been committed while the offender was serving a sentence or on parole, or within five years of conviction of the last offense or release from sentence for the last conviction. 

A three-time violent felony offender is one for whom the court must impose a mandatory minimum term of imprisonment. The defendant must have previously been convicted two or more times of a felony, or an attempt to commit a felony as an adult, and two or more of such convictions must have been for committing, or attempting to commit, any of the offenses listed above, with the addition of home invasion, carjacking, or an offense which is in violation in another jurisdiction that has essentially the same elements of any listed above. The crime must have been committed while the offender was serving a sentence (including probation) or on parole, or within five years of conviction of the last offense or release from sentence for the last conviction.

 A violent career criminal means one for whom the court must impose imprisonment, if it finds that the defendant has previously been convicted as an adult three or more times for an offense in Florida that is any forcible felony, aggravated stalking, aggravated child abuse, aggravated abuse of an elderly person or disabled adult, lewd or lascivious battery, lewd or lascivious molestation, lewd or lascivious conduct, or lewd or lascivious exhibition, escape, or a felony violation of Chapter 790 involving the use or possession of a firearm. Also, to qualify as a violent career criminal, the defendant must have been incarcerated in a state prison or a federal prison and the primary felony offense for which the defendant is to be sentenced must be a felony enumerated above and must have been committed on or after October 1, 1995, while the defendant was serving a term in prison or on probation for an enumerated felony; or within five years of conviction or release from sentence for his or her last felony.

Sentences for habitual offenders and career criminals are also outlined in Section 775.084. The specific language is included below, so the distinction between the sentencing suggestions and mandatory minimums can be discerned.

(4)(a)
The court, in conformity with the procedure established in paragraph (3)(a), may sentence the habitual felony offender as follows: 

1.
In the case of a life felony or a felony of the first degree, for life. 

2.
In the case of a felony of the second degree, for a term of years not exceeding 30. 

3.
In the case of a felony of the third degree, for a term of years not exceeding 10. 

(4)(b)
The court, in conformity with the procedure established in paragraph (3)(a), may sentence the habitual violent felony offender as follows: 

1.
In the case of a life felony or a felony of the first degree, for life, and such offender shall not be eligible for release for 15 years. 

2.
In the case of a felony of the second degree, for a term of years not exceeding 30, and such offender shall not be eligible for release for 10 years. 

3.
In the case of a felony of the third degree, for a term of years not exceeding 10, and such offender shall not be eligible for release for 5 years. 

(4)(c).
The court, in conformity with the procedure established in paragraph (3)(b), must sentence the three-time violent felony offender to a mandatory minimum term of imprisonment, as follows: 


a.
In the case of a felony punishable by life, to a term of imprisonment for life 


b.
In the case of a felony of the first degree, to a term of imprisonment of 30 years 


c.
In the case of a felony of the second degree, to a term of imprisonment of 15 years 


d.
In the case of a felony of the third degree, to a term of imprisonment of 5 years

Nothing in this subsection shall prevent a court from imposing a greater sentence of incarceration as authorized by law. 

(4)(d)
The court, in conformity with the procedure established in paragraph (3)(c), shall sentence the violent career criminal as follows: 

1.
In the case of a life felony or a felony of the first degree, for life. 

2.
In the case of a felony of the second degree, for a term of years not exceeding 40, with a mandatory minimum term of 30 years imprisonment. 

3.
In the case of a felony of the third degree, for a term of years not exceeding 15, with a mandatory minimum term of 10 years imprisonment. 

(4)(e)
If the court finds, pursuant to paragraph (3)(a) or paragraph (3)(c), that it is not necessary for the protection of the public to sentence a defendant who meets the criteria for sentencing as a habitual felony offender, a habitual violent felony offender, or a violent career criminal, with respect to an offense committed on or after October 1, 1995, sentence shall be imposed without regard to this section. 

Florida’s justification for mandatory sentencing of habitual offenders

Statement of Intent: 775.0841 Legislative findings and intent.
The Legislature finds a substantial and disproportionate number of serious crimes are committed in Florida by a relatively small number of repeat and violent felony offenders, commonly known as career criminals. The Legislature further finds that priority should be given to the investigation, apprehension, and prosecution of career criminals in the use of law enforcement resources and to the incarceration of career criminals in the use of available prison space. The Legislature intends to initiate and support increased efforts by state and local law enforcement agencies and state attorneys’ offices to investigate, apprehend, and prosecute career criminals and to incarcerate them for extended terms; in the case of violent career criminals, such extended terms must include substantial mandatory minimum terms of imprisonment.

As of January 1, 2003, under the Florida Career Offender Registration Act, a select group of convicted felons, the "worst-of-the-worst," are required to register their residences with law enforcement and a state registry maintained by FDLE. Because of their histories of offenses, it is believed that these offenders present a threat to the public and to communities. Failure of a Career Offender to register their residence is a third degree felony. Career Offenders are individuals who have been designated by a court as a habitual violent felony offender, a violent career criminal, or a three-time violent felony offender under s. 775.084 or as a prison releasee reoffender under s. 775.082(9) AND who are serving or have been released from sanction under that designation on or after January 1, 2003.

Title XLVI, Florida Statutes
The procedural law in Florida also references the habitual offender statute. The legislative intent (above) stands as a clear signal to offenders as well as to criminal justice professionals as they interpret their daily tasks and duties. 

10-20-Life.   In March of 1999, Florida amended its criminal statutes to provide for mandatory minimum sentences when crimes involve the use of firearms. The law requires a minimum 10-year sentence for crimes committed using a gun, a 20-year sentence if the gun is discharged during the commission of the crime, and 25 years to life if the bullet discharged causes injury or death.

At the time the law was enacted, there was harsh criticism from a number of Black lawmakers in Florida, who felt the law would disproportionately affect Blacks. Citing the fact that Florida already had truth in sentencing (85 per cent of time must be served) and other tough sentencing statutes for habitual offenders in place, these legislators noted that additional legislation was unnecessary. The 10-20-Life statute affects a very comprehensive list of crimes, including trafficking of cannabis, and the 10-year sentence applies when a firearm is merely carried.

Procedural Law

Chapters 900-985 of Florida Statutes and the Florida Constitution outlines procedure and criminal punishments. The Florida Constitution, Article I, establishes certain rights, including due process rights. It follows the U.S. Constitution closely, and in the instances of searches and seizures and cruel and unusual punishment, specifically indicates its conformity with the U.S. Constitution. 

Searches and Seizures
Discussion of seizure might reasonably begin with an examination of Florida law as it relates to seizure of the body by the state, or arrest. Arrests can be effected with or without warrants. The vast majority of arrests are made without warrants. Florida law specifies that an arrest warrant may be issued when the magistrate reasonably believes the person complained against has committed an offense in his or her jurisdiction. Courts may issue warrants for felony arrests, misdemeanor arrests, or bench warrants. Arrests may be made without warrants under the conditions specified in Section 901.15 below. 

The Florida Statutes

901.15: When arrest by officer without warrant is lawful
A law enforcement officer may arrest a person without a warrant when: 

(1)
The person has committed a felony or misdemeanor or violated a municipal or county ordinance in the presence of the officer. An arrest for the commission of a misdemeanor or the violation of a municipal or county ordinance shall be made immediately or in fresh pursuit. 

(2)
A felony has been committed and he or she reasonably believes that the person committed it. 

(3)
He or she reasonably believes that a felony has been or is being committed and that the person to be arrested has committed or is committing it. 

(4)
A warrant for the arrest has been issued and is held by another peace officer for execution. 

(5)
A violation of Chapter 316 has been committed in the presence of the officer. Such an arrest may be made immediately or in fresh pursuit. Any law enforcement officer, upon receiving information relayed to him or her from a fellow officer stationed on the ground or in the air that a driver of a vehicle has violated chapter 316, may arrest the driver for violation of those laws when reasonable and proper identification of the vehicle and the violation has been communicated to the arresting officer. 

(6)
There is probable cause to believe that the person has committed a criminal act according to §790.233 or according to §741.31 or §784.047 which violates an injunction for protection entered pursuant to §741.30 or §784.046, or a foreign protection order accorded full faith and credit pursuant to §741.315, over the objection of the petitioner, if necessary. 

(7)
There is probable cause to believe that the person has committed an act of domestic violence, as defined in §741.28. The decision to arrest shall not require consent of the victim or consideration of the relationship of the parties. It is the public policy of this state to strongly discourage arrest and charges of both parties for domestic violence on each other and to encourage training of law enforcement and prosecutors in this area. A law enforcement officer who acts in good faith and exercises due care in making an arrest under this subsection, under §741.31(4) or §784.047, or pursuant to a foreign order of protection accorded full faith and credit pursuant to §741.315, is immune from civil liability that otherwise might result by reason of his or her action. 

(8)
There is probable cause to believe that the person has committed child abuse, as defined in §827.03. The decision to arrest shall not require consent of the victim or consideration of the relationship of the parties. It is the public policy of this state to protect abused children by strongly encouraging the arrest and prosecution of persons who commit child abuse. A law enforcement officer who acts in good faith and exercises due care in making an arrest under this subsection is immune from civil liability that otherwise might result by reason of his or her action. 

(9)
There is probable cause to believe that the person has committed: 

(a)
Any battery upon another person, as defined in §784.03. 

(b)
An act of criminal mischief or a graffiti-related offense as described in §806.13. 

(10)
The officer has probable cause to believe that the person has knowingly committed an act of repeat violence in violation of an injunction for protection from repeat violence entered pursuant to §784.046 or a foreign protection order accorded full faith and credit pursuant to §741.315. 

(11)
The officer has determined that he or she has probable cause to believe that a misdemeanor has been committed, based upon a signed affidavit provided to the officer by a law enforcement officer of the United States government, recognized as such by United States statute, or a United States military law enforcement officer, recognized as such by the Uniform Code of Military Justice or the United States Department of Defense Regulations, when the misdemeanor was committed in the presence of the United States law enforcement officer or the United States military law enforcement officer on federal military property over which the state has maintained exclusive jurisdiction for such a misdemeanor. 

(12)


(a)
A law enforcement officer of the Florida National Guard, recognized as such by the Uniform Code of Military Justice or the United States Department of Defense Regulations, has probable cause to believe a felony was committed on state military property or when a felony or misdemeanor was committed in his or her presence on such property. 

(b)
All law enforcement officers of the Florida National Guard shall promptly surrender all persons arrested and charged with a felony to the sheriff of the county within which the state military property is located, and all persons arrested and charged with misdemeanors shall be surrendered to the applicable authority as may be provided by law, but otherwise to the sheriff of the county in which the state military property is located. The Florida National Guard shall promptly notify the applicable law enforcement agency of an arrest and the location of the prisoner. 

(c)
The Adjutant General, in consultation with the Criminal Justice Standards and Training Commission, shall prescribe minimum training standards for such law enforcement officers of the Florida National Guard. 

(13)
He or she is employed by the State of Florida as a law enforcement officer as defined in §943.10(1) or part-time law enforcement officer as defined in §943.10(6), and: 

(a)
He or she reasonably believes that a felony involving violence has been or is being committed and that the person to be arrested has committed or is committing the felony. 

(b)
While engaged in the exercise of his or her state law enforcement duties, the officer reasonably believes that a felony has been or is being committed. 

(c)
A felony warrant for the arrest has been issued and is being held for execution by another peace officer. Notwithstanding any other provision of law, the authority of an officer pursuant to this subsection is statewide. This subsection does not limit the arrest authority conferred on such officer by any other provision of law. 

(14)
There is probable cause to believe that the person has committed an act that violates a condition of pretrial release provided in §903.047 when the original arrest was for an act of domestic violence as defined in §741.28. 

(15)
There is probable cause to believe that the person has committed trespass in a secure area of an airport when signs are posted in conspicuous areas of the airport which notify that unauthorized entry into such areas constitutes a trespass and specify the methods for gaining authorized access to such areas. An arrest under this subsection may be made on or off airport premises. A law enforcement officer who acts in good faith and exercises due care in making an arrest under this subsection is immune from civil liability that otherwise might result by reason of the law enforcement officer’s action.

Florida prohibits searches and seizures that do not conform to the U.S. Constitution and U.S. Supreme Court decisions. In Article I, Section 12, Searches and Seizures, the Florida Constitution states:

“This right shall be construed in conformity with the Fourth Amendment to the United States Constitution, as interpreted by the United States Supreme Court. Articles or information obtained in violation of this right shall not be admissible in evidence if such articles or information would be inadmissible under decisions of the United States Supreme Court construing the Fourth Amendment to the United States Constitution”.

Searches With Warrants

The Florida Statutes specifically state that probable cause is the standard of proof necessary for a search warrant to be issued. Search warrants must be signed by a judge, and sworn to by any sheriff, sheriff’s deputy, police officer, or any other person authorized by law to execute the process. The warrant must particularly describe the places to be searched and the items to be seized. No general searches are permitted. When a warrant is served, a copy must be left at the premises and, if property is seized, a receipt must be left. A warrant must be executed within ten days of its issuance. Section 933.18 of the Florida Statutes restricts the search of a private dwelling as indicated below.

The Florida Statutes

933.18: When warrant may be issued for search of private dwelling.
No search warrant shall issue under this chapter or under any other law of this state to search any private dwelling occupied as such unless: 

(1)
It is being used for the unlawful sale, possession, or manufacture of intoxicating liquor.

(2)
Stolen or embezzled property is contained therein.

(3)
It is being used to carry on gambling.

(4)
It is being used to perpetrate frauds and swindles.

(5)
The law relating to narcotics or drug abuse is being violated therein.

(6)
A weapon, instrumentality, or means by which a felony has been committed, or evidence relevant to proving said felony has been committed, is contained therein.

(7)
One or more of the following misdemeanor child abuse offenses is being committed there:

(a)
Interference with custody, in violation of §787.03 

(b)
Commission of an unnatural and lascivious act with a child, in violation of §800.02 

(c)
Exposure of sexual organs to a child, in violation of §800.03 

(8)
It is in part used for some business purpose such as a store, shop, saloon, restaurant, hotel, or boardinghouse, or lodging house.

(9)
It is being used for the unlawful sale, possession, or purchase of wildlife, saltwater products, or freshwater fish being unlawfully kept therein.

(10)
The laws in relation to cruelty to animals have been or are being violated therein, except that no search pursuant to such a warrant shall be made in any private dwelling after sunset and before sunrise unless specially authorized by the judge issuing the warrant, upon a showing of probable cause. Property relating to the violation of such laws may be taken on a warrant so issued from any private dwelling in which it is concealed or from the possession of any person therein by whom it shall have been used in the commission of such offense or from any person therein in whose possession it may be. 

If, during a search pursuant to a warrant issued under this section, a child is discovered and appears to be in imminent danger, the law enforcement officer conducting such search may remove the child from the private dwelling and take the child into protective custody pursuant to Chapter 39. The term “private dwelling” shall be construed to include the room or rooms used and occupied, not transiently but solely as a residence, in an apartment house, hotel, boardinghouse, or lodginghouse. No warrant shall be issued for the search of any private dwelling under any of the conditions herein mentioned except on sworn proof by affidavit of some creditable witness that he or she has reason to believe that one of said conditions exists, which affidavit shall set forth the facts on which such reason for belief is based. 

Warrantless Searches

The general rule is that officers should obtain warrants to search whenever possible. This is particularly true in the case of one’s dwelling. However, some exceptions to this general rule exist. For example, an officer may search a person and the area in his or her control after a lawful arrest has been made, exigent circumstances may exist that create the need to search for safety or destruction or evidence, the officer may need to investigate a felony in progress, or persons may be in distress and the officer may need to search to protect life or property. Abandoned property (i.e., garbage left at the curb) may be searched without a warrant. Warrantless searches must be justified. Florida depends upon the U.S. Supreme Court for guidance in all of these matters. 

Automobile searches are subject to the same standards set forth by the U.S. Supreme Court. Florida Statutes specify that the Carroll standard is adopted as law.  Exclusionary Rule Evidence that has been obtained in violation of a defendant’s constitutional rights is subject to exclusion from criminal proceedings against him or her. Florida follows rules set forth by the U.S. Supreme Court with respect to the exclusion of evidence.

Other Procedural Issues

Language similar to the search and seizure provision is included in Section 17, with reference to cruel and unusual punishment. Section 17 specifically permits the use of any method of execution, unless prohibited by the US Constitution. Broadly speaking, procedural law in Florida conforms to the U.S. Constitution and the subsequent rulings of the U.S. Supreme Court. There are some minor differences. For example, Florida is a little stricter with respect to initial appearances. Defendants in custody must be brought before a judicial officer within 24 hours of arrest.

Sentencing Commission Section 921.001 of the Florida Statutes provides for the establishment of a Sentencing Commission, the purpose of which, in part, is to implement uniform sentencing guidelines. Departures from sentencing guidelines may be made based on credible facts shown with a preponderance of evidence. Victim impact statements are codified in the Florida Statutes in Section 921.143, and may serve as a basis for such a departure. Furthermore, the Sentencing Commission in Florida, along with the State Courts Administrator, is required by statute to “conduct ongoing research on the impact of the sentencing guidelines, the use of imprisonment and alternatives to imprisonment, and plea bargaining.”

DNA Testing

Anyone convicted of, or previously convicted and still under state sanction for sex crimes, murder, aggravated battery, burglary, carjacking and home invasion robbery, must submit blood samples to the state to be used for a DNA database. The statute applies to both adult and juvenile offenders, and the cost of collecting the samples is to be borne by the offender, unless he or she is shown to be indigent. 

Special Maritime Criminal Jurisdiction  

In consideration of the significant amount of travel and traffic on the waters in and around the state, the legislature has established a section of special maritime jurisdiction when acts or omissions occur on board ships outside the state in certain circumstances. The circumstances are set forth in Section 910.006 of the Florida Statutes. Penalties are established to extend the jurisdiction of the state when crimes such as violent crimes occur against state residents at sea outside Florida.

Note:  For all references to Florida Statutes, see note 7.

DUI Laws Toughened

In the 2002 Session, the Florida Legislature strengthened its DUI penalties (for vehicles and vessels) so that a second DUI conviction requires the use of an ignition interlock device for at least one year in all vehicles leased or owned by the convicted person.  A third DUI conviction within ten years of a prior conviction is a third-degree felony, also requiring the use of an ignition interlock device for at least two years.  The law prescribes penalties for a third DUI conviction more than ten years after a prior conviction and requires use of an ignition interlock device for at least two years, and makes any fourth or subsequent DUI conviction a third-degree felony.  

Chapter 3

Policing in Florida

Policing in Florida

Most policing in Florida is accomplished through county sheriff’s offices and local police departments. Article VIII of the Florida Constitution authorizes the selection of a sheriff, elected to a four-year term, unless the county electorate votes to abolish the office and transfers the duties to another office. Sixty-six of Florida’s sixty-seven counties have elected sheriffs as chief law enforcement officers. The jurisdictions of the sheriffs include all incorporated and unincorporated areas within the county where elected. Miami-Dade County has an appointed chief law enforcement officer, whose title is Director of the Miami-Dade Police Department.8 Florida statutes also expressly give deputy sheriffs the same powers as the sheriffs they represent.

The Florida Department of Law Enforcement is mandated by law to report annually on the status of law enforcement in the state. It reports that in 2002, there were 300 local law enforcement agencies, employing 16,266 sworn law enforcement officers in the state, with an additional 1,469 officers protecting schools (including Universities) and ports. The 67 sheriff’s offices employed an additional 17,534 sworn officers during 2002. Miami, Orlando, Tampa and St. Petersburg each employ over 500 officers.9

With the increasing concern for school violence, there has been an increase of police officers in some school districts in Florida. It is interesting to note that there are more officers employed by Miami-Dade County School Police Department (there are 180) than by Florida State University and the University of Florida combined (138 total).

Historical Briefs

Miami Police:  Back in 1836, the area that currently encompasses Dade, Broward, Palm Beach, and Martin Counties comprised Dade County. At that time, the entire area was so sparsely populated that it was policed by as few as three deputies on horseback. Dade’s county seat was moved from Juno to Miami in 1899, when the population of Miami was approximately 5,000. 10

St. Petersburg Police:  In February of 1892, St. Petersburg was first incorporated as a town with 300 residents. Law enforcement consisted of a marshal and his handpicked deputies. These officers were required to provide their own horses, saddles and boots. They enforced all state laws and local ordinances and were paid $20.00 per month and a $1.00 bonus for each conviction.11

Key West Police:  The first municipal law enforcement in Key West was incorporated in 1828. Law enforcement consisted of a Town Marshal and a jail, which was a converted ship’s brig at the water’s edge. The population of the town was just over 400, and by 1900, there were 13 “police officers.”12

Orlando Police:  Incorporated in 1875, Orlando elected its first Marshal, James Williams, who died in the line of duty a year later. The coming of the railroad in the late 1880s caused a spurt in growth that was fueled by the citrus industry. The police department grew to five officers in 1890, but had to be reduced to three in 1894, as the big freeze reduced the population from 10,000 to 3,000.13

Florida Highway Patrol

State law enforcement in Florida had its roots in the early 1930s, with the hiring of weight inspectors to enforce laws aimed at maintaining the structure of the roads. In 1939, the Florida Highway Patrol (FHP) was created by the legislature and 60 troopers were hired. They had full arrest power and the right to carry firearms, and were hired at a starting salary of $1500 per year. The starting salary currently exceeds $32,000 ($37,000 for selected high-cost counties). The primary mission of the FHP is to promote safety on Florida’s highways, to investigate crashes, and to respond to calls for help. There are a total of nearly 120,000 miles of roadways in Florida, so that task can be daunting.    

The Florida Department of Highway Safety and Motor Vehicles reports that between 1993 and 2002, the number of licensed drivers increased from 11.8 million to 15.3 million (24%), while vehicle miles traveled increased from 120 billion to over 178 billion (an increase of 48%). During that same time frame, the number of tourists visiting Florida rose from 36 million to nearly 70 million. Each year, almost half of Florida's tourists arrive by personal vehicle and many others rent vehicles after arriving in Florida.

Florida Traffic Trends                                                                                                          

                                        Vehicle                                                                                   Mileage

                 Licensed           Miles               Traffic              Non-Fatal       Deaths           Death

Year          Drivers          Traveled*          Crashes               Injuries                                Rate**

	1993 
	11,767,490
	 119,768
	  199,039
	   212,454
	  2,719
	   2.27

	1994 
	11,992,578
	 120,929
	  206,183
	   223,458
	  2,722
	   2.25

	1995 
	12,019,156
	 127,800
	  228,589
	   233,900
	  2,847
	   2.23

	1996 
	12,343,598
	 129,637
	  241,377
	   243,320
	  2,806
	   2.16

	1997 
	12,691,835
	 133,276
	  240,639
	   240,001
	  2,811
	   2.11

	1998 
	13,012,132
	 136,680
	  245,440
	   241,863
	  2,889
	   2.11

	1999 
	13,398,895
	 140,868
	  243,409
	   232,225
	  2,920
	   2.07

	2000 
	14,041,846
	 149,857
	  246,541
	   231,588
	   2,999
	   2.00

	2001 
	14,346,373
	 171,029
	†  256,169
	   234,600
	  3,013
	   1.76†

	2002 
	15,265,411
	 178,681
	  250,470
	    229,611
	  3,148
	   1.76


*In Millions.

**Per 100 Million Vehicle Miles Traveled

†The Florida Department of Transportation changed its methodology for estimating vehicle-miles traveled to more accurately

capture travel off the state road system.

Figure 3.1. Source: Department Of Highway Safety and Motor Vehicles. 

Florida Department of Law Enforcement

The Florida Department of Law Enforcement (FDLE) provides a coordinating function for police agencies throughout the state and performs numerous mandated functions. It serves as a repository for crime data, collecting information from participating sheriff’s offices and police departments throughout the state, and providing analysis of the data collected. In conjunction with this function, it provides state information to the FBI to be included in the UCR, and maintains numerous information-sharing databases. Examples include a driver’s license information system, a mutual aid resource system (MARS), a sexual offender/predator database, an office of statewide intelligence (OSI), a common evidence intake model (CEIM), and automatic training management system (ATMS), a strike-force against fraudulent enterprises (SAFE), a gangnet—a web-based system for checking criminal histories—and a juvenile justice application. 14

Many of the police agencies with community Web pages link into one or more of the information sharing pages so their local constituencies can take advantage of the systems. For example, nearly all of Florida police agency community policing Web pages link directly to FDLE’s sexual predator database, providing ready access to pictures and addresses of anyone who has been defined as a sexual predator under Florida Statutes Section 755.21 (See language from the statute, below). 

Florida Statutes: SECTION 755.21

3)
Legislative Findings and Purpose; Legislative Intent

(a)
Repeat sexual offenders, sexual offenders who use physical violence, and sexual offenders who prey on children, are sexual predators who present an extreme threat to the public safety. Sexual offenders are extremely likely to use physical violence and to repeat their offenses, and most sexual offenders commit many offenses, have many more victims than are ever reported, and are prosecuted for only a fraction of their crimes. This makes the cost of sexual offender victimization to society at large, while incalculable, clearly exorbitant. 

(b)
The high level of threat that a sexual predator presents to the public safety, and the long-term effects suffered by victims of sex offenses, provide the state with sufficient justification to implement a strategy that includes: 


1.
Incarcerating sexual predators and maintaining adequate facilities to ensure that decisions to release sexual predators into the community are not made on the basis of inadequate space. 


2.
Providing for specialized supervision of sexual predators who are in the community by specially trained probation officers with low caseloads, as described in sections 947.1405(7) and 948.03(5). The sexual predator is subject to specified terms and conditions implemented at sentencing or at the time of release from incarceration, with a requirement that those who are financially able must pay all or part of the costs of supervision. 


3.
Requiring the registration of sexual predators, with a requirement that complete and accurate information be maintained and accessible for use by law enforcement authorities, communities, and the public. 


4.
Providing for community and public notification concerning the presence of sexual predators. 


5.
Prohibiting sexual predators from working with children, either for compensation or as a volunteer. 

(a)
The state has a compelling interest in protecting the public from sexual predators and in protecting children from predatory sexual activity, and there is sufficient justification for requiring sexual predators to register and for requiring community and public notification of the presence of sexual predators. 

(b)
It is the purpose of the Legislature that, upon the court’s written finding that an offender is a sexual predator, in order to protect the public, it is necessary that the sexual predator be registered with the department and that members of the community and the public be notified of the sexual predator’s presence. The designation of a person as a sexual predator is neither a sentence nor a punishment but simply a status resulting from the conviction of certain crimes. 

(c)
It is the intent of the Legislature to address the problem of sexual predators by: 

1.
Requiring sexual predators supervised in the community to have special conditions of supervision and to be supervised by probation officers with low caseloads. 

2.
Requiring sexual predators to register with the Florida Department of Law Enforcement, as provided in this section. 

3.         Requiring community and public notification of the presence of a sexual predator, as provided in this section. 

Another important function of FDLE is that of providing technical assistance to local police departments. FDLE maintains seven laboratories throughout the state from which it helps with various crime scene and related forensic analysis requests.  Services performed include toxicology, serology and DNA testing, computer evidence recovery, and microanalysis of such crime scene evidence as latent finger prints and document evidence, among others. In conjunction with this function, FDLE maintains a DNA database, from which information related to violent offenders may be compared.

Criminal Justice Standards and Training

FDLE is also responsible for certifying criminal justice training centers. All officers, including deputy sheriffs, must be certified. That process begins with training and testing at one of the FDLE-sanctioned centers. There are 39 certified training academies located throughout the state, and seven selection centers, whose function is to screen applicants for the training academies. 

The training academies provide basic training for new recruits, as well as advanced and specialized training for officers currently employed.

There are statutory minimum requirements for initial certification, as follows:

•
The candidate must be at least 19 years of age. 

•
The candidate must be a citizen of the United States.

•
The candidate must be a high school graduate or equivalent (for law enforcement and correctional).

•
The candidate must not have been convicted of any felony or of a misdemeanor involving perjury or false statement. 

•
The candidate may never have received a dishonorable discharge from any of the Armed Forces of the United States. 

•
The candidate must have been fingerprinted by the employing agency with prints processed by the FDLE and the FBI. 

•
The candidate must have passed a physical examination by a licensed physician. 

•
The candidate must have good moral character. 

•
The candidate must successfully pass a background investigation, to include drug testing.

•
The candidate must successfully complete the Florida Basic Recruit Training Program or equivalent for the respective discipline and achieve a passing score on the State Officer Certification Examination. For police officers, the basic training must consist of at least 672 hours. 

•
If applicable, the candidate must comply with mandatory retraining for continuing training or education requirements.

Currently the state is moving toward the requirement for an associate’s degree for all certified officers. Pay incentives are given to officers in all jurisdictions who complete additional educational credits. As of 2003, the salary supplement for a police officer with an associate’s degree is $30 per month and the supplement for an officer with a bachelor’s degree is $80 per month.

A recent FDLE initiative, the T.H.U.G.S. program, has been developed to identify, arrest and prosecute criminals who are wanted by a Florida law enforcement agency for homicide, robbery, kidnapping, or a sex crime and have used a firearm in the commission of the crime or in their past criminal history.  The program also uses a reward system (up to $5,000 per T.H.U.G.).

Tribal Police

Florida has a sustained Native American population in several areas, and has two tribal police departments: the Miccosukee Police Department and the Seminole Department of Law Enforce-ment.15  Tribal police officers have both federal and state arrest powers.

The Miccosukee PD covers an area mostly south and west of Miami, primarily within the Everglades National Park. The Department has eighteen sworn officers and nine civilian employees. Only five of the employees are Native Americans. Sworn officers derive authority from the following sources: Florida State Statutes 285.18, Miccosukee Tribal Law and Order Code, Bureau of Indian Affairs Commission, Everglades National Park Commission, and the U.S. Fish and Wildlife Service. 

The Seminole Tribe is spread throughout various areas of Florida, including Hollywood, Kissimmee, Tampa, and Immokalee. It comprises more than 90,000 acres and consists of a number of enterprises. The tribal police were established in the 1980s. The Seminole police unit is administered by the Tribal Council. There is also a public defender’s office administered by the Seminole Tribe of Florida’s Legal Services Department. Legal matters, including law enforcement matters that cannot be resolved within the Seminole community are referred to the appropriate state or local authorities.

Issues in Policing in Florida
Use of Force
The Florida Statutes (Chapter 776) permit a law enforcement officer or anyone he or she has directed to use force if necessary. The statute is written as follows: 

A law enforcement officer, or any person whom the officer has summoned or directed to assist him or her, need not retreat or desist from efforts to make a lawful arrest because of resistance or threatened resistance to the arrest. The law enforcement officer is justified in the use of any force:

(1)
Which he or she reasonably believes to be necessary to defend himself or herself or another from bodily harm while making the arrest.

(2)
When necessarily committed in retaking felons who have escaped. 

(3)
When necessarily committed in arresting felons fleeing from justice. However, this subsection shall not constitute a defense in any civil action for damages brought for the wrongful use of deadly force unless the use of deadly force was necessary to prevent the arrest from being defeated by such flight and, when feasible, some warning had been given, and: 

(a)
The officer reasonably believes that the fleeing felon poses a threat of death or serious physical harm to the officer or others. 

(b)
The officer reasonably believes that the fleeing felon has committed a crime involving the infliction or threatened infliction of serious physical harm to another person. 

In 1996, a Florida district appeals court ruled that law enforcement officers may draw their weapons while affecting a Terry stop, if they believe such action is necessary for their protection or to prevent the suspect from fleeing (Escheverria v. State).  Although the use of stun guns has become somewhat controversial, Florida Statutes specifically permit their use. Chapter 776.06 specifies that such “less-lethal munitions,” designed to temporarily incapacitate but not penetrate the body, are not prohibited and that the law enforcement officer or corrections officer who uses them in good faith within the scope of official duties is not liable in any civil or criminal action arising out of their use

. 

Women in Policing

As of June 30, 2003, there were 4,447 women in the police and sheriff’s offices in Florida.  In addition, there were 442 women in state law enforcement agencies.  These include women investigators in agencies like the Florida Department of Law Enforcement, as well as women who serve as enforcement officers in compliance agencies like the Florida Department of Business Regulation.  Another 152 female officers were employed by ports and schools, including state universities.  These figures represent a total female law enforcement presence in police departments, sheriff’s offices, port policing agencies, and state agencies of 13 percent (5,401 women and 38,750 men)16.   Women in the Florida Highway Patrol comprise 33.6% of all sworn officers. 17 

The National Center for Women in Policing conducted a survey of police departments in the United States in 2001.  They concluded that, “Overall, the number of women in law enforcement has increased at an alarmingly slow rate over the past 30 years and women remain severely under-represented in large, small and rural law enforcement agencies. Worse, this glacial pace of progress has either stalled or reversed in the past few years. Until law enforcement agencies enact policies and practices designed to recruit, retain, and promote women, gender balance in policing will remain a distant reality. Until then, law enforcement personnel will not fairly

represent the characteristics of the communities they serve.”18   The following represents their findings with respect to the jurisdictions in Florida that responded to their survey:

Agency                              Total            Number        %-age          %-age           %-age         %-age        %-age    

                                        Sworn           Sworn          Sworn           Sworn            Sworn          Sworn         Sworn

                                       Officers         Women         Women         Women         Women         Women      Women 

                                                           Officers         Officers           Top            Supervi-          Line             Of 

                                                                                                 Command         sory            Officers        Color 

Miami-Dade Police, FL         3078             676              21.96            17.98            18.46            23.11         13.55

Tallahassee Police, FL           342               69              20.18            22.22            19.64            20.22           4.39

Monroe County Sheriff, FL     187               33              17.65            25.00            13.33            18.84           0.53 Cape Coral Police, FL            147                21             14.29              0.00              8.00            16.10           1.36

Gainesville Police, FL
   234               33              14.10             20.00            13.64            14.05           2.99

Leon County Sheriff, FL        222               29              13.06               8.33              9.52            14.29           2.70

Clearwater Police, FL            262               33              12.60               0.00            10.87            13.33           3.05

Osceola County Sheriff, FL    284               35              12.32               0.00              7.55            13.84           2.46

 Boca Raton Police, FL         147                18              12.24               0.00            33.33              8.62           1.36

Hollywood Police, FL            327               39              11.93               8.33               1.89           14.12           3.06

Charlotte County Sheriff, FL  233               27              11.59               0.00             18.37           10.06           1.72

Pinellas County Sheriff, FL     894            103               11.52               0.00              9.48            12.06           1.79

Palm Bay Police, FL              123              14               11.38              16.67             4.17            12.90            0.81

Plantation Police, FL             159              18               11.32                0.00             0.00            14.17           1.89

Fort Lauderdale Police, FL     467              50               10.71              14.29             6.25            11.26           1.50

Collier County Sheriff, FL       524              56              10.69                0.00             7.50             11.96           0.76

Miramar Police, FL               132               14              10.61               25.00             0.00            10.91           2.27

Sarasota County Sheriff, FL   361              38               10.53                9.09             5.08             11.68          0.55

Marion County Sheriff, FL    262               25                9.54                 4.35             9.68            10.10           1.53

Clay County Sheriff, FL         214               20                9.35                 0.00             9.26              9.93          0.47

Pasco County Sheriff, FL       326              30                 9.20                 0.00            11.86             8.75          1.53

Citrus County Sheriff, FL       164              15                 9.15                 0.00              0.00            11.90         0.61

Fort Myers Police, FL            157              14                 8.92                 0.00              4.55              9.85         1.27

Sunrise Police, FL                158             14                  8.86                 0.00              4.17             10.08         2.53

Delray Beach Police, FL        130             11                 8.46                 0.00              3.70             10.42         1.54

West Palm Beach Police, FL  261             22                 8.43                16.67              8.33              7.96          3.45

Volusia County Sheriff, FL     496             39                 7.86                 0.00              4.76              8.59          1.01

Hernando County Sheriff, FL 190            13                  6.84                 0.00              7.69              7.05          2.11

Source:  The National Center for Women in Policing, 2004.

Community Policing

Community policing, the practice of fostering partnerships between various community entities and police agencies, has been adopted to some extent by nearly all of Florida’s police departments and sheriff’s offices. Grant funding has enabled the development of community oriented crime prevention programs, including neighborhood watch, property ID programs, police security activities, neighborhood night out programs, citizens on patrol, dispute resolution and teen after-school activities. User friendly community policing Web sites encourage citizens to get more familiar with police functions, increasing interest and fostering involvement. 

Community policing as a practice is experiencing various degrees of commitment and acceptance. Numerous beach police departments find public relations value in providing security surveys for seasonal residents unfamiliar with new surroundings. Other departments have fulltime community crime prevention officers. An example of a jurisdiction that has transcended traditional boundaries of patrol and crime-prevention oriented problem-solving is North Miami Beach. Problem solving in the community has been elevated to a more sustained and integrated level through community-oriented investigation.

In North Miami Beach, police at all departmental levels, including detectives, work with community members on an ongoing basis, using a problem-based approach to investigations as well as other community concerns. Strategic problem solving, including real efforts to understand the conditions that have contributed to major crimes, has become integrated into the police culture. The successful transition in North Miami Beach has been attributed to the effective use of technology, a clear desire for increased communication, as measured by community involvement in town meetings, the timely retirement of officers likely to resist change, the community-oriented environment in other North Miami Beach governmental activities, and the willingness of detectives to remain stakeholders in the transformation of the community-oriented policing activities to the next level.19

Police Misconduct

Certified police officers may be summoned before the Florida Department of Law Enforcement (FDLE) for a disciplinary hearing if there is cause to believe his or her certification should be revoked or suspended, or if some other suitable penalty might apply. Grounds for disciplinary action include the following:

Any officer who fails to comply with the requirements of Section 943.13 (4) or (7), F.S., or engages in conduct that constitutes a felony or a misdemeanor involving perjury or false statement, or is not of “good moral character,” defined in Rule 11B-27.0011, F.A.C., is subject to disciplinary action.

Due to variances in the “use of force” policy by local agencies, to determine if an incident constitutes a violation of the moral character standard, and to ensure standardization and consistency, the Commission’s “Recommended Use of Force and Levels of Resistance Matrix” is used to review excess use of force circumstances.20

The Officer Discipline Section may initiate disciplinary action when requested by the Governor, when the officer leaves employment voluntarily or is terminated while under investigation for violation of Florida Statutes related to any felony or a misdemeanor related to perjury or making false statements, or a violation of moral character standards, when an officer is still employed and allegations of the above have been sustained, when a specific signed verifiable complaint alleging any of the above is received, when an FDLE Field Specialist discovers irregularities during an audit, or as a result of information developed by the Officer Discipline Section of FDLE that an officer is in violation.

After review by the Officer Discipline Section a hearing may be held if the complaint goes forward. If the officer has been found guilty of a felony and/or misdemeanor involving perjury or false statement, the certification will be revoked. If he or she is found guilty of a moral character issue, several options may apply from revocation of certification to the issuance of a reprimand.

Officer Misconduct: An Example

The I-95 Corridor, which runs through the state of Florida, is well known for its role in the illicit drug trade. Coupled with the huge profit potential from illegal drugs, it is little wonder that a good deal of police corruption involves money made from drug sales. In the late 1990s, the Jacksonville Sheriff’s Office was the target of a lengthy investigation that resulted in a 26-count federal indictment. Among the charges were kidnapping, robbery and homicide. The grand jury investigation began after two drug dealers told authorities they were being bribed by police officers for drug case information. Later, it was revealed that several officers were involved in numerous serious violations, including the theft of over $100,000 and the strangulation death of a citizen in a patrol car. Jacksonville Sheriff Nat Glover stated, “They [rogue cops] will try to make the case that they are out there enforcing the law, running into drug dealers who have all this money and they [the police] don’t have the things like fine cars, fine clothes and lots of money. That would be their warped logic for going bad,” Glover said. “But when you look at what these officers are charged with… I think clearly at heart they are criminals.”21

Officers Killed in the Line of Duty

Between 1995 and the end of 2003, nineteen officers were killed (feloniously) in the line of duty in the state of Florida.  The breakdown by year follows:

	    Year                     Officers                                     

                                  Killed                                     

1995 2

1996 3

1997 1

1998 5

1999 1

2000 1

2001 1

2002 1

2003 4


Source:  Florida Department of Law Enforcement, 2004.

Chapter 4

The Florida Court System
The Florida Court System

The Florida court system is unified, which means all judicial circuits are administered in a similar manner. Some states have very different court structures in cities and rural areas; however, Florida has a uniform system that varies little from location to location throughout the state.22

County Courts 

The lower courts in Florida are county courts. Each of Florida’s 67 counties has a county court, presided over by judges elected to four-year terms. The number of judges in each county court is determined by case loads and population. Population also determines the specifics of the qualifications for county judges: in counties with populations over 40,000, the judicial candidate must have been a member of the Florida Bar for five years, and in counties with populations less than 40,000, the person must only be a member of the Florida Bar. County court judges are subject to the disciplinary standards of the Judicial Qualifications Commission, but they are not subject to impeachment proceedings. If removal is deemed an option, county court judges are suspended by the Governor. 

County courts handle minor offenses such as traffic offenses and less serious criminal matters (misdemeanors). The majority of non-jury trials take place before county judges in Florida. Civil trials involving monetary values of $15,000 or less are also heard in county courts.

Circuit Courts 

Most criminal and civil trials originate in the circuit courts in Florida, and the majority of jury trials are held there. Thus, they are called the courts of general jurisdiction, or the major trial courts. There are twenty judicial circuits in Florida, ranging from one to seven counties in size. The number of judges is determined by the population and case loads within the circuits. Judges are selected by nonpartisan contested election and serve for six year terms. To qualify, judges must have been a member of the Florida Bar for five years prior to the election. A chief judge is selected from the circuit judges to serve in an administrative capacity for all courts in the circuit (both county and circuit courts).

Figure 4.1, below indicates numbers of circuit court filings in recent years.

Figure 4.1.  Source:  Florida State Courts, 2004.

Circuit courts serve as appellate courts for matters from the county courts and courts of original jurisdiction for felony trials, juvenile matters, civil matters involving sums over $15,000, tax and real estate disputes, probate, and other matters. They are also empowered to grant injunctions and writs.

District Courts of Appeal

Prior to 1957, Florida did not have an intermediate court of appeal. That meant the Supreme Court would have to hear all appeals filed. In 1957, the district court of appeals system was implemented. District Courts of Appeal hear and decide most of the appeals brought in the state, a number in excess of 20,000 per year. There are five district courts of appeals, located as follows: Tallahassee, Lakeland, Miami, West Palm Beach, and Daytona Beach. The distribution of the sixty-one judges ranges from fifteen in the First District (Tallahassee) to nine in the Fifth District (Daytona Beach). Each body of district court judges chooses a chief judge who performs administrative duties. 

District court judges are appointed by the Governor. After serving a six-year term, the judges are eligible for retention through a merit retention vote of the electors in their districts. They are eligible for successive terms of office through merit retention. 

District courts hear appeals from circuit courts that are not directly appealable to the Supreme Court. In addition, the district court of appeals may review decisions of state agencies. Cases are heard by panels of at least three district court judges. In general, the decision of the district court of appeals is final. Further appeals are granted only at the discretion of a higher court.

Supreme Court

The court of last resort in Florida is the Florida Supreme Court. There are six justices and one chief justice.  Unlike the U.S. Supreme Court, the Florida Chief Justice is selected by the six other justices. The Chief Justice is rotated every two years. The seven are appointed by the Governor, and retained through a merit retention vote of the statewide electorate. The Florida Constitution requires a mandatory retirement age of 70. 

The Florida Supreme Court hears about 2,000 cases each year. It is required to review all final orders imposing death sentences and lower court decisions that declare a state statute or a portion of the state constitution invalid. In addition, it has the discretion to hear appeals from the district courts of appeals. The Supreme Court has the jurisdiction to grant writs, such as writs of habeas corpus and mandamus, and to issue orders when appropriate. It renders advisory opinions to the Governor when requested, and has the exclusive authority to admit attorneys to practice law in the state, and to discipline and remove judicial officers.

Since all cases involving the imposition of the death sentence are appealed directly to the Supreme Court in Florida, public attention is often directed toward the Court when those cases are heard.  It is interesting to note that one member of the Supreme Court stands by at the Court at the time of an execution.  A three-way telephone connection is established between the prison where the execution is to occur, the Court, and the Governor’s office, in the event there is reason for a delay. 

Specialized Courts: The Rise of Drug Courts in Florida

In response to the epidemic of crack cocaine sweeping South Florida in the mid to late 1980s, Judge Herbert Klein researched and developed a specialized treatment-based drug court.23 It first opened in Miami in 1989, and represented an approach whereby a judicially led team consisting of representatives of the state attorney’s office, the public defender’s office, the probation office and a private treatment provider, would establish a set of treatment-based requirements for the offender to follow. In June, 1993, the program was featured by the National Institute of Corrections as a Program in Focus to serve as a model program for other circuit courts. Even though it was initially cited as more expensive and more complex than other prosecution alternatives, it is a comprehensive treatment approach that keeps the offender in the community and strikes at the heart of the deviant behavior. 

As of September 2002, there were thirty seven operational and four planned adult drug courts in Florida.  In addition, there were twenty one operational and one planned juvenile drug court, eleven operational and four planned dependency drug courts, and two reentry drug court programs (24).

The Department of Corrections outlines the three diversion and treatment program phases most drug courts in the state follow:

1)  The first phase lasts 2-6 weeks and involves detoxification of the offender. The primary activities during the initial phase include a psychological assessment, daily urine testing and acupuncture, and weekly court appearances. 

2)  The second phase lasts 3-6 months and requires stabilization of the offender with regular urine testing and acupuncture, individual and group counseling, and periodic court appearances.

The third and final phase usually lasts another 8-12 months and emphasizes aftercare services such as literacy education, GED courses, assistance with job placement, and periodic urine testing and court appearances. 

The Courtroom Workgroup

The courtroom workgroup consists of those key players in the criminal justice system who work together closely to process defendants. They are the prosecutor, called the State Attorney in Florida, the defense counsel, usually the Public Defender in Florida, and the judge. Also included in the courtroom workgroup are representatives of the Clerk of Courts, the bailiff, or court security, and the court reporters. Per state statute, the bailiff in Florida is a sworn deputy sheriff within the jurisdiction where the proceeding is held.

The Clerk of Courts

The Clerk of Courts is the court administrator in the Florida Courts. Elected for a term of four years, the Clerk is responsible for managing and scheduling court cases and maintaining court records. He or she serves as the chief financial officer of the county, ensuring that all expenditures are legal. The Clerk collects and disburses all child support and alimony payments, processes jury summons and pays jurors, and is empowered to issue marriage licenses and even to perform marriage ceremonies in Florida. 

Prosecutor

In Florida, the chief prosecutor for the state is the Attorney General. He or she is a member of the Governor’s cabinet and is elected. The priorities of the Office of Statewide Prosecutions in the Florida Attorney General’s Office are white collar crime, including healthcare fraud, government fraud, insurance fraud, telemarketing fraud, title loan fraud, securities fraud, and fraud against the elderly; computer crimes; and narcotics and violent crimes perpetrated by organized groups.  In fiscal year 2000-2001, the Office of Statewide Prosecutions obtained convictions resulting in assessments of over $65 million dollars in restitution, fines, and costs, payable to the citizens of this State. The conviction rate was 96%.  A total of approximately $19 million was collected in assessed fines, penalties and restitution. 25

Each of the twenty judicial circuits is headed by a State Attorney, who is elected to a four-year term. He or she prosecutes criminal conduct in the judicial circuit and serves as the chief law enforcement officer in the circuit. In this role, the prosecutor exercises more discretion than any other member of the courtroom workgroup. Particularly with the movement toward mandatory sentencing, the discretion in the system has shifted from the judge to the prosecutor. Decisions with respect to which charges to bring, who to charge, when to drop charges, and whether to continue prosecution all fall within the discretion of the State Attorney.

In Florida, the State Attorney’s Office houses an Office of Victim and Witness Services to provide advocacy and support for sexual assault victims and victims of other violent crimes. The size of the State Attorney’s Office varies depending on case load and population of the circuit. Teen courts or peer courts are found in most State Attorney’s Offices in Florida, and the State Attorney generally plays an important crime prevention role in the community. One important function of the State Attorney is to advise police departments in his or her jurisdiction on

procedural matters.

Defense Attorneys

In 1963, the Florida Legislature created the office of Public Defender to defend indigent defendants in criminal cases. Serving as the counterpart to the State Attorney, the Public Defender is elected to four year terms in Florida and maintains a small investigative staff at state expense. There is an office of the Public Defender in each judicial circuit. The Public Defender handles most indigent cases in Florida; however, assigned counsel is also used. Public defenders are made available to indigents who are facing imprisonment as a criminal sanction, juveniles who are facing delinquency hearings and individuals facing involuntary commitment in a mental institution. Indigence is determined through an examination of the financial status of the accused. The defendant must execute and submit an affidavit of insolvency, which is used to determine eligibility. The court may impose a lien for the services of the Public Defender upon the accused. 


Public Defenders are assigned to indigents at the earliest critical point in formal processing, which usually is as soon as feasible after custodial restraint. It may be at the initial appearance or when the defendant is first formally charged.

Pretrial Processes

Arrest: Florida statutes authorize law enforcement officers to make an arrest with or without a warrant. An officer may issue a notice to appear if making an arrest for a misdemeanor or violation of a county or municipal ordinance. The booking officer may opt to issue a notice to appear, even if the arresting officer did not. Criteria used in the decision making are outlined in the Rules of Criminal Procedure, and include residence, length of residence, family ties in the community, employment record, character and mental condition, past record of convictions, and history of appearance at court proceedings. A magistrate is empowered to issue a summons in lieu of a warrant in criminal matters. The summons requires the defendant to submit to the court within a specified period of time. 

Bail The purpose of bail in Florida is both to ensure the appearance of the defendant at subsequent proceedings and to protect the community. The defendant may be released on his or her own recognizance (ROR) or bail may be set at the first appearance. The first appearance must occur within 24 hours of the arrest in Florida. The bail bond industry is very strong in the State of Florida. Bail bond persons must be licensed by the Department of Insurance and rates are regulated by the state.

Preliminary Hearing: A nonadversary probable cause hearing must be held within 48 hours of the arrest, if the defendant was arrested without a warrant and is being detained. 

Grand Jury: The grand jury in Florida consists of not less than 15 or more than 21 persons. A grand jury indictment is mandatory for all capital crimes and at the discretion of the State Attorney for all other offenses. Where a grand jury is not used, the prosecutor may file an information.

Charging the Suspect: When an individual is charged, he or she is charged on behalf of the state, thus, the language of the charging document reads “in the name and authority of the State of Florida.” Charges may be brought in any of the following ways in Florida:

•
An indictment or information is filed. An indictment is brought by the grand jury, although it is at the direction of the prosecutor. An information is filed directly by the prosecutor’s office.

•
An arrest warrant is issued by any state or county judge. This includes a capias, or bench warrant, issued when the defendant fails to appear.

•
A summons may be issued by any state or county judge for less serious offenses, where it is believed the defendant will appear.

•
A notice to appear is issued by a police officer for first or second degree misdemeanors or violations or municipal or county ordinances.

Speedy Trial: Once a defendant is formally charged, he or she must be brought to trial within 90 days in the case of a misdemeanor and 175 days in the case of a felony. These time limits may be waived by the defendant, or set aside for extraordinarily complex situations. The language of the Florida statute is very clear regarding its intent to maintain the speedy trial provision. It states that if the time specifications are not met, “the defendant will be forever discharged from the crime.”

Arraignment: The defendant may enter a plea of guilty, not guilty, or nolo contendere (with the court’s consent). The arraignment must be held in open court, unless the court grants an exception and allows the plea to be entered via closed circuit TV. The arraignment may be waived if the defendant files a written plea of not guilty. If the defendant refuses to enter a plea, the court must enter a plea of not guilty. A guilty plea does not have to be accepted by the judge. With good cause shown, the defendant may withdraw a guilty plea at any time before a sentence is issued.

Plea Bargaining: As in all courts, the vast majority of criminal cases are settled through plea bargains. The prosecutor has certain obligations in the plea bargaining process. He or she must maintain records of discussions with defendants who represent themselves and make them available to the judge. The prosecutor must inform the trial judge of all material facts prior to acceptance of the plea by the judge. The prosecutor has the discretion to drop charges, recommend or agree not to oppose a sentence request by a defendant, and consult with the victim and/or the police officer. 

The defense counsel has the responsibility to obtain the consent of the defendant before finalizing a plea agreement. In addition, the defense counsel must advise the defendant of all plea offers. He or she must keep the defendant fully apprised of the possible consequences of any plea agreements and any available alternatives.26

The Trial

Presence of Defendant Required: Florida law requires the defendant to be present at critical stages of the prosecution. These include first appearance, arraignment (unless a written plea of not guilty has been filed), and any and all pretrial conferences, unless waived in writing by the defendant. He or she is required to be present at the trial, from jury selection to the reading of the verdict and sentencing. Persons facing misdemeanor charges may be excused from attending any or all court proceedings. Corporate defendants are not required to attend any court proceedings if represented by counsel. 

Defenses: Notice of an alibi defense must be filed no less than ten days before trial. Notice of the use of an insanity defense must be filed within fifteen days of the arraignment. 

Trial Jury. Defendants are entitled to a trial by jury for violation of a state law or municipal or county ordinance punishable by a term of imprisonment greater than six months. The trial jury in Florida consists of six persons in all criminal cases, except capital crimes, which require twelve person juries. Verdicts of these juries must be unanimous. Except in capital cases, the judge may not advise the jurors of the potential penalties that may apply if the defendant is found guilty. 

Recently, Florida changed its jury pool selection from voters’ registration lists to lists of Florida-licensed drivers. A concern that is surfacing as a result of the change is that some drivers are convicted felons, a status prohibited on juries. This has created an administrative problem in that some ineligible candidates are unaware of their inability to serve until called. 

Florida permits ten peremptory challenges in capital cases, six in felony cases, and three in misdemeanor cases. Both the prosecution and the defense are permitted the same number of peremptory challenges. The trial judge may grant additional peremptory challenges at his or her discretion.

Chapter 5

Sentencing and the Death Penalty

Sentencing

History and Overview of Sentencing Policy in Florida
The Florida Legislature has changed sentencing policy several times over the past three decades, in response to real or perceived crime concerns. Prior to October 1, 1983, courts were given a wide range of discretion in sentencing. The unstructured sentencing policies characteristic of the 1970s reflected an emphasis on rehabilitation. Sentences ranged from a fine up to the following statutory maximum penalties, representing terms of incarceration in state correctional facilities: 


•   Five years for a felony of the third degree 


•   Fifteen years for a felony of the second degree 


•   Thirty years for a felony of the first degree 


•   Life for a life felony 

An important part of this indeterminate sentencing pattern was parole. Most offenders sentenced to prison were legally eligible for parole after a certain proportion of their time was served. Parole was a discretionary early release policy, which impacted the percentage as well as the actual amount of time served. 

The 1983 Sentencing Guidelines

As was true in many other jurisdictions, Florida enacted sentencing guidelines in response to concerns related to two issues. One was a lack of uniformity in sentencing and the other broad concern was the actual amount of time served in comparison with the sentences meted out. New sentencing guidelines became effective on October 1, 1983 and parole eligibility was abolished for almost all offenses committed after that date. These guidelines are currently in effect for all non-capital felony offenses that were committed on or after October 1, 1983 and before January 1, 1994. Nine separate worksheets were developed for specified offense categories such as murder, sexual offenses, drug offenses, etc., and all offenses were contained in one such category.

Points were assessed for each offense committed, prior record offenses, offense degrees, legal status and victim injury. Each worksheet provided sentencing ranges or cells for Departures from the guidelines could be permissible only with written reasons.  The primary objective of the 1983 sentencing guidelines was “truth in sentencing,” the hope that most, if not all, of the inmates’ sentence would be served. Horror stories of violent criminals who were released early from prison only to prey on innocent citizens rocked the collective consciousness of the electorate into seeking legislative relief to the problem. Because of factors such as an unanticipated epidemic of “crack” cocaine related offense activity, which severely impacted correctional resources, the passage of unfunded minimum sentence mandates, and significant growth in the population of the State of Florida, the intended results of truth in sentencing were not realized. By 1989, the average percent of time served was only 34 percent. Again, there was a perception that the system needed a fix, and a new sentencing guideline structure was developed.

The 1994 Sentencing Guidelines

Once again committed to the notion of truth in sentencing, the Florida Legislature passed the Safe Streets Act in 1994. This Act, in part, established new sentencing guidelines that would prioritize serious or violent offenders, or high-rate offenders, while recognizing the limitations placed on correctional resources.

These sentencing guidelines are in effect for all non-capital felony offenses committed on or after January 1, 1994 and before October 1, 1995. The 1994 guidelines attempted to reconcile some of the problems with the cumbersome worksheet system of the 1983 system. The 1994 system:

•
Ranks all non-capital felonies in one of ten offense severity levels. Level one is the least severe ranking and ten reflects the most serious felonies. 

•
Includes ranking for each offense.

•
Includes other factors such as: victim injury, legal status, supervision violations, and others.

Essentially there are three categories of sanction based upon total scores. These are:

1.
A non-state prison sanction when the total score is 40 points or less.

2.
Discretionary prison or non-state prison sanction when the total score is greater than 40 and less than 52 points. 

3.
A state prison sanction when the total score exceeds 52 points.

The court has the discretion to increase or decrease the sanction by twenty five percent. 

The 1995 Sentencing Guidelines

With the passage of the Crime Control Act of 1995, Florida’s sentencing guidelines were once again strengthened. Point values were increased and sanctions were made more severe. Also as a result of the Crime Control Act, if a crime was committed after October 1, 1995, 85 per cent of the sentence must be served. The 1995 guidelines are in effect for offenses committed on or after October 1, 1995 through September 30, 1998. A Florida Supreme Court ruling (the Heggs ruling), found the use of the 1995 Sentencing Guidelines for offenses between October 1, 1995 and May 24, 1997 unconstitutional. However, the 1995 Sentencing Guidelines are used for offense dates between May 25, 1997 and September 30, 1998. The guidelines were slightly modified in both 1996 and 1997, again providing for increased sanctions and sanction length in certain instances. 

Current Practice: The Criminal Punishment Code

The Criminal Punishment Code became effective for offenses committed on or after October 1, 1998. The previous guidelines are repealed for all offenses committed on or after October 1, 1998 but remain in effect for offenses committed prior to this date.

The Criminal Punishment Code retains many of the goals and attributes of the guidelines sentencing, but allows for greater upward discretion in sentencing, provides for increased penalties, and lowers mandatory prison thresholds. The guidelines have been altered in a significant way in that maximum sentences for felony offenses are now determined by statute, as provided in Chapter 775.082:

Felony Degree
Years in Prison

Life felony 

Up to life

First degree

Up to 30

Second degree

Up to 15

Third degree

Up to 5

Under the new sentencing policy, all felonies have the potential to carry terms of imprisonment in a state prison, and the permissible sentence maximums are greater. Point values will be calculated, but mandatory minimums as specified in other statutes may supercede the sentences. 

Obviously, there is some basis for confusion with the variety of guideline structures and the amendments that have been made to the statutes over the years. To promote efficiency in scoresheet preparation and storage, the Department of Corrections developed a Sentencing Analysis and Guidelines Entry (SAGE) System. Data is entered at the Clerks of Courts’ Offices. As of the end of fiscal 2000, the compliance rate with the new system was about 70 per cent. Since many of those currently incarcerated were sentenced under previous guidelines, data from 1994 and 1995 are still used and entered. 

The Death Penalty

Capital punishment became a state function in Florida in 1923, replacing county executions. At that time, electrocution was selected as the means to carry out the death sentence. As of May 31, 2001, there have been 247 executions by the state of Florida. Among the more controversial was the execution of Pedro Medina in March of 1997. While being executed, flames shot from his head, prompting renewed criticism of the use of Florida’s 74-year-old electric chair, nicknamed, “Old Sparky.” Medina’s execution was further marred by controversy in that his attorneys argued that he was insane at the time of his execution. Florida law prohibits execution of an insane person. Eventually, Medina’s execution prompted review of both “Old Sparky” and electrocution as a method of inflicting death. Ultimately several changes were made. There is a new electric chair in the state and the statutes have been amended to authorize death by lethal injection, unless the person sentenced to death specifically elects to be electrocuted.28

Death Penalty Facts at a Glance


As of May 28, 2004, there were 363 inmates on Florida’s death row.  One of those, Virginia Larzelere, was a female.

•
229 were white, 124 were black and 10 were classified as “other.” 

•
The average age at execution is 43.76 years. The oldest inmate executed was Charlie Grifford, age 72, executed in 1951. Two teens, Willie Clay and James Davis, were the youngest executed at age 16, in 1941 and 1944, respectively.

•
The death row for males is located at the Florida State Prison in Starke and Union Correctional Institution in Raiford.  Female death row inmates are housed at Lowell Correctional Institution in Lowell, Florida.  Death row inmates do not have cable television or air conditioning.  They are permitted to watch church services on closed circuit TVs positioned outside their cell bars.

•
All executions take place in a state prison at Starke, Florida, located in a rural area between Jacksonville and Gainesville.

•
The average amount of time spent on death row is 11.85 years. At $72.39 per day, the average cost for incarceration of a death row inmate is $313,105.00! One inmate, Gary Alvord, has been on death row over 30 years (as of May, 2004). 

•
The Associated Press estimates the cost per execution to be approximately $1.8 million. This includes the cost of indigent defense and Supreme Court review, but does not include the increased costs of the initial trial in death penalty cases. The cost of incarcerating one prisoner for 25 years is an estimated $388,000.

•
The executioner in Florida is a private citizen who has the option to remain anonymous. Compensation is $150.00 cash per execution.

•
The death row cell is 6 x 9 x 9.5 feet high.  Death row inmates are counted at least once per hour and they are permitted to shower every other day.    

•
Death row inmates may request a last meal, the value of which may not exceed $20.00.

Death penalty cases follow guidelines set forth in Gregg v. Georgia (1976). The trial is a bifurcated proceeding and aggravating and mitigating circumstances must be considered at sentencing. Title XLVII, Chapter 921 of the Florida Statutes deals with death penalty trials. Once guilt has been determined, a separate proceeding should be heard before the same jury, or another if that is not practical, as soon as possible. At the sentencing phase of the trial, the jury hears evidence related to the nature of the crime, the character of the defendant and aggravating or mitigating circumstances. The rules are a little less strict at the sentencing phase. Section 921.141 states in part, “any such evidence which the court deems to have probative value may be received, regardless of its admissibility under the exclusionary rules of evidence, provided the defendant is accorded a fair opportunity to rebut any hearsay statements.” 

Florida statutes

Section 921.141 (5) Aggravating Circumstances
If at least one aggravating circumstance is present, the court must weigh it against the mitigating circumstances. The list of aggravating circumstances in Florida is included in the following:

(a)
The capital felony was committed by a person previously convicted of a felony and under sentence of imprisonment or placed on community control or on felony probation. 

(b)
The defendant was previously convicted of another capital felony or of a felony involving the use or threat of violence to the person. 

(c)
The defendant knowingly created a great risk of death to many persons. 

(d)
The capital felony was committed while the defendant was engaged, or was an accomplice, in the commission of, or an attempt to commit, or flight after committing or attempting to commit, any: robbery; sexual battery; aggravated child abuse; abuse of an elderly person or disabled adult resulting in great bodily harm, permanent disability, or permanent disfigurement; arson; burglary; kidnapping; aircraft piracy; or unlawful throwing, placing, or discharging of a destructive device or bomb. 

(e)
The capital felony was committed for the purpose of avoiding or preventing a lawful arrest or effecting an escape from custody. 

(f)
The capital felony was committed for pecuniary gain. 

(g)
The capital felony was committed to disrupt or hinder the lawful exercise of any governmental function or the enforcement of laws. 

(h)
The capital felony was especially heinous, atrocious, or cruel. 

(i)
The capital felony was a homicide and was committed in a cold, calculated, and premeditated manner without any pretense of moral or legal justification. 

(j)
The victim of the capital felony was a law enforcement officer engaged in the performance of his or her official duties. 

(k)
The victim of the capital felony was an elected or appointed public official engaged in the performance of his or her official duties if the motive for the capital felony was related, in whole or in part, to the victim’s official capacity. 

(l)
The victim of the capital felony was a person less than 12 years of age. 

(m)
The victim of the capital felony was particularly vulnerable due to advanced age or disability, or because the defendant stood in a position of familial or custodial authority over the victim. 

(n)
The capital felony was committed by a criminal street gang member, as defined in §874.03.

Florida statutes

Section 929.141(6) Mitigating Circumstances
Mitigating circumstances include those likely to influence the jury to consider a less severe penalty for the capital felony. The statute, in compliance with Supreme Court guidelines, also lists mitigating factors:

(a)
The defendant has no significant history of prior criminal activity. 

(b)
The capital felony was committed while the defendant was under the influence of extreme mental or emotional disturbance. 

(c)
The victim was a participant in the defendant’s conduct or consented to the act. 

(d)
The defendant was an accomplice in the capital felony committed by another person and his or her participation was relatively minor. 

(e)
The defendant acted under extreme duress or under the substantial domination of another person. 

(f)
The capacity of the defendant to appreciate the criminality of his or her conduct or to conform his or her conduct to the requirements of law was substantially impaired. 

(g)
The age of the defendant at the time of the crime. 

(h)
The existence of any other factors in the defendant’s background that would mitigate against imposition of the death penalty. 

Victim impact evidence is also taken into consideration at the sentencing phase of the trial. Once evidence of at least one aggravating circumstance has been shown, the prosecution may present evidence of impact of the crime to the victim. Typically a victim impact statement, prepared with the help of the Office of Victim Witness Services in the State Attorney’s Office, is introduced. The mandated purpose of such victim evidence is “to demonstrate the victim’s uniqueness as an individual human being and the resultant loss to the community’s members by the victim’s death” [Florida Statutes, Section 929,141(7)]. Opinions the victims may hold about the crime, the defendant, or the appropriate sentence are not be permitted as a part of victim impact statement. 

Title XLVII, Chapter 922 of the Florida Statutes addresses executions. When a person receives a sentence of death, the information is forwarded to the Governor, and a death warrant is issued. Executions may be stayed only by the Governor, or are incident to an appeal. Stays are granted if an inmate is insane and cannot understand the nature of the death penalty and why it was imposed on him/her and if the inmate is pregnant. The law provides that the stay be lifted when either of these conditions have changed (inmate restored to sanity or no longer pregnant). The warden or deputy must be present at executions and twelve citizens selected by the warden may be present. The convicted offender may have counsel and ministers present. Representatives of the media are also permitted to attend under rules issued by the Secretary of Corrections.

Competency of Counsel

A primary concern nationwide has been the quality of representation received by defendants accused of capital crimes. Capital defense is very expensive and is often underwritten in large part by government. In hopes of providing minimum standards and competent counsel for indigents, the Florida Rules of Criminal Procedure, Rule 3.112 sets forth minimum standards for attorneys in capital cases. The Rule states that counsel in penalty cases should be “required to perform at the level of an attorney reasonably skilled in the specialized practice of capital representation, zealously committed to the capital case, who has had adequate time and resources for preparation.” The Rule posits that each circuit shall maintain a list of lead trial counsel, trial cocounsel and appellate counsel. Attorneys should not be qualified for the lists unless he or she has attended continuing legal education for at least ten hours in the area of defense of capital cases. Lead counsel must be members of the bar, have at least 5 years criminal law trial experience (no fewer than 9 serious and complex jury trials), have a familiarity with death penalty cases, be familiar with the use of expert and forensic evidence, and be proficient with criminal procedure. Specific standards are also set forth for cocounsel and appellate counsel. Appellate counsel must have experience handling at least one death penalty appeal.29

The Justice Administrative Commission Capital Collateral Regional Counsels report that the U.S. Supreme Court issued four opinions in its 2002-2003 term that may affect death penalty cases in Florida:

In Miller-El v. Cockrell,  537 U.S. 322, 123 S.Ct. 1029,  154 L.Ed 2d  931(2003),  a defendant should have received a certificate of appealability from the Circuit Court when he or she alleged discriminatory practices by the Dallas County District Attorney’s office.  The discriminatory practices included a policy encouraging exclusion of African Americans from jury service, a disproportionate number of minorities excluded by the prosecution by peremptory challenges, and “jury shuffling” to exclude potential African American jurors. 

In Sattazahn v. Pennsylvania, 535 U.S. 926, 122 S.Ct. 1294, 152 L.Ed. 2d 207  (2003), a defendant who gained a new trial after being sentenced to life in a capital case, may be subject to the death penalty on retrial.  The defendant (Sattazahn) was sentenced to life after the Pennsylvania jury could not reach a verdict on the death penalty.  Justice Scalia, writing for the majority, held that double jeopardy did not attach. 

In Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 158 L.Ed. 2d 556 (2002), the Court overruled the state of Arizona’s death penalty sentencing provisions to the extent that the provisions permit a sentencing judge, sitting without a jury, to determine whether aggravating circumstances are sufficient to permit the imposition of the death penalty.  The court did not specifically comment on the Florida sentencing provisions, which permit a judge to override the decision of the jury. 

In Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed. 2nd 335 (2002), the court found that the execution of someone who is mentally retarded is a violation of the Eighth Amendment, which prohibits cruel and unusual punishment.  The Florida Legislature prohibited the execution of the mentally retarded when it enacted Ch. 2001-202 during the 2001 Legislative Session.30 
Chapter 6

Corrections
Jails and Prisons

After being sentenced to a term of incarceration, convicts are committed to jails or prisons. The primary difference between the two is that jails are operated by county governments, housing less serious offenders for shorter terms of incarceration and prisons are operated by the state and house more serious offenders, usually for terms of more than one year. Offenders charged with serious crimes may be detained in jail while awaiting trial or after trial while awaiting sentencing. In addition, persons in jail may be mental health detainees, undocumented aliens, or probation violators.

Florida Jails at a Glance

•
Each of Florida’s 67 counties has a jail. The aggregate incarceration rate for state jails is

3.3 per 100,000.

•
On the average, there were 55,042 inmates in Florida’s county detention facilities (jails) during 2003. 

•
On the average, 56.8 percent of offenders in county detention facilities in 2003 were awaiting trial.

•
The approximate gender and age ratios are: 86.1 percent adult male, 12.8 percent adult female, 1 percent juvenile male and less than 0.1 percent juvenile female.31

Florida Correctional Institutions

State correctional facilities are administered through the Florida Department of Corrections (DC), working from four regions. Region I encompasses the Florida panhandle, Region II is comprised of the northern portion of the peninsula, Region III is Central Florida, and Region IV encompasses South Florida.32

As of June 30, 2003, there were 77,316 inmates incarcerated in Florida state prisons, of which 72,520 were males and 4,796 were females. State facilities are divided into major institutions, work camps, work release centers, and road prisons. The classification of inmates into these different facilities takes place shortly after sentencing in one of three classification centers in the state, and is accomplished on the basis of the seriousness of their offenses, length of sentence, time remaining to serve, prior criminal record, escape history, prison adjustment, and other factors. Security is a major factor that is taken into consideration when appropriate placement is determined. The security levels are: 1) minimum custody, 2,3) medium custody, 4,5,6) close custody, and 7) maximum custody. The most secure institutions are reserved for the offenders who are least likely to adjust to incarceration and who have committed very serious offenses. 

Correctional institutions are described by the Department of Corrections as follows:

Correctional Institutions are prisons with fences, razor wire or ribbon, electronic detection systems, perimeter towers with armed correctional officers, and/or officers in roving perimeter vehicles. Contrary to popular belief, most of these inmates do not reside in cells, but in open bay dormitories with bunk beds. Some exceptions include those confined for disciplinary or security reasons, and those on death row. These facilities are divided into seven levels of security, ranging from minimum custody facilities to maximum custody facilities. About 84 percent of the Florida prison population are housed in a major institution.

They range in security level from 1 to 7, with most being in the 4-6 range. There are 56 major institutions, 51 of which are operated by the Department of Corrections and five of which are contracted out to private operators. Seven major institutions are female facilities and one is both. Two of the major institutions are boot camps—one is male and one is female. 

There are thirty six work camps adjacent to major institutions. They are described by the Department of Corrections as follows:

Work/Forestry Camps are minimum to medium custody facilities surrounded by fences and razor ribbon. Inmates are usually transferred to a work camp after completing part of their sentences at a correctional institution and demonstrating satisfactory adjustment. Most of these camps are located next to correctional institutions so that they can share facilities like laundry and health services. The inmates housed at these facilities may be assigned to community and public work squads. Their jobs include cleaning up roadways and rights-of-way, performing grounds and building maintenance, painting, building construction projects, moving state offices and cleaning up forests. About 12.5 percent of the prison population resides in work camps.

Stand-alone Forestry Camps are identical to the camps described above, except they are not attached to major institutions. There are two stand-alone camps, housing only a fraction of Florida’s prison population. The security level is 1 (low).

Work release programs are important components of the Florida correctional system in promoting reintegration of the inmate. Work skills are learned and contacts for possible employment are made, enhancing the rehabilitative potential. A significant percentage of the prison population participates in work release through these centers. A description follows.

Work Release Centers (WRC) house two categories of minimum custody inmates: those who are participating in community work release and work at paid employment in the community and those who are participating in a center work assignment and work in a support capacity for the center. They must be within two or three years of their release date, depending on their job assignment. No sex offenders may participate in work release or center work assignments. Those working at the WRC perform such tasks as providing transportation, working in food service, and maintaining of the center. There are no perimeter fences and they must remain at the WRC when they are not working or attending programs such as Alcoholics Anonymous or Narcotics Anonymous. Inmates participating in work release must save part of their earnings for when they are released and pay toward victim restitution, as well as room and board. Approximately 4,500 inmates participate in Florida’s 24 work release programs annually, with about 2,300, or three percent, of the prison population enrolled at any given time.  

There are five road prisons, with a security level of 2. They house a very small proportion of the prison population. They are described below:

Road prisons house minimum and medium custody inmates and have perimeter fences. Most of these inmates work on community work squads and the highways doing roadwork. Their jobs also include support services to state agencies, such as collecting recycling materials and moving furniture. Less than one percent of the prison population is housed in road prisons.

Florida Prisons at a Glance

•
The Florida prison population on November 30, 2003 was 79,144. This represents 94 percent male and 6 percent female.

•
52.5% of the Florida inmate population is Black.

•
The inmate population has increased 52.8 percent in the last decade, from 50,603 in June 1993 to 77,316 in June 2003. There was a 5.1 percent increase in FY 2003 alone.

•
The average Florida inmate serves 84.8 percent of his or her time.

•
The number of inmates age 50 and older continues to climb, from 4,176 in 1997 to 7,691 in 2003, an increase of 54%.

•
The category of crime for which most inmates are incarcerated is drugs (19 percent), followed by burglary (15.5 percent) and murder-manslaughter (13.8 percent).

•
As of June 30, 2003, the incarceration rate in Florida state prisons was 453 per 100,000. 

•
There is no cable TV in Florida state prisons, and Florida law now prohibits the purchase of TV for recreational use.

•
Smoking is restricted to outdoor areas.

•
Only 10 of the 51 state-operated major institutions have air-conditioning in some portion. Most of those are in South Florida.

•
Inmates who have been sentenced to life after October 1, 1995 are not eligible for parole.

•
The average cost per day to keep an inmate housed in a Florida prison is $47.39. The annual cost is $17,297.

•
There were 75 escapes from correctional facilities in FY 2002-2003. None have occurred from a secure, fenced facility since April 2000.33

Female Offenders

The Florida Legislature has recognized the need for gender equity in the programming within prisons. In Florida Statutes, Chapter 944.24 (3), The Corrections Equality Act, parity in programs and services for female offenders throughout the correctional system is mandated. The provisions specifically state that:

“Women inmates shall have access to programs of education, vocational training, rehabilitation, and substance abuse treatment that are equivalent to those programs that are provided for male inmates. The department shall ensure that women inmates are given opportunities for exercise, recreation, and visitation privileges according to the same standards as those privileges provided for men. The Act also addresses equity in work release and early release provisions.”

In response to this mandate, the Department of Corrections has developed an operational plan for female offenders. The primary objective is to establish a specific strategy to provide staff training to meet the goal of parity and to establish accountability measures.

Community Corrections

Supervision in the community is accomplished at the state level through state probational correction officers. The offenders are supervised through the judicial circuits. Community supervision encompasses both persons sentenced to terms of probation and inmates who are leaving correctional facilities. There are several types of community supervision programs. They are:

I.
Original Sentence, including probation (felony, misdemeanor, administrative, sex offenders), drug offender, community control, and pretrial intervention

II.
Post-Prison Release, including parole (if sentenced prior to October 1, 1983), conditional release, control release, conditional medical release, and other post prison release 

As of November 30, 2003, there were 152,352 offenders under the supervision of state probation officers. The proportion of offenders per supervision program types is as follows:

Offenders on Supervision (Types of Supervision), as of November 2003

	Probation
	126,654
	83.1%

	Community Control
	12,064
	7.9%

	Pre-Trial Intervention
	8,068
	5.3%

	Post Prison Release
	5,562
	3.7%

	Other
	4
	0.0%

	Total
	152,352
	100.0%


Figure 6.1.  Source:  Florida Department of Corrections Annual Report, 2002-2003.

Many offenders are supervised with the aid of electronic monitoring systems, guided by radio frequency or global positioning satellite systems.  The chart below shows offenders by types of supervision and distinguishes sex offenders from others.

	Electronic Monitoring June 2003

	Supervision Type/Device Type
	Sex Offenders 
	Others
	Total

	Radio Frequency

	Probation
	20
	9
	29

	Community Control
	29
	156
	185

	Post Prison
	6
	18
	24

	Subtotal
	55
	183
	238

	Global Positioning Satellite (GPS) System *

	Probation
	56
	15
	71

	Community Control
	131
	234
	365

	Post Prison
	37
	50
	87

	Subtotal  
	224
	299
	523

	TOTAL  
	279
	482
	761


Figure 6.2.  Source:  Florida Department of Corrections Annual Report, 2002-2003.

Community Corrections at a Glance

•
The property offender is the most likely client under supervision, comprising 35 percent of the total (FY 2002-2003).

•
Violent offenders comprised 27.3 percent, followed closely by drug offenders at  26.6 percent.

•
The racial composition of offenders under community supervision was 62 percent white and 34.2 percent black. 

•         76.9 percent of those on community supervision are males.

•
The average age of a client on community supervision is 34.2 years.

•
The majority (70.2 percent) on community supervision have been convicted of a felony offense.

•
The average sentence length for community supervision is 3.9 years.

•
In FY 2002-2003, correctional probation officers collected $82,810,769: 37.9 percent were victim restitution payments, 29.9 percent were costs of supervision, 19.5 percent were fines and court costs, 12.7 percent were other court-ordered payment, and less than 0.1 percent were subsistence. 

•
Florida employs over 26,000 correctional probation officers.

•
Probationers are required to pay back the cost of supervision to the State of Florida.

•
Correctional probation officers conduct more than 267,000 investigations each year, including pre-sentence investigations.

Corrections Budget

The total state correctional budget is $1,707,160,750. This figure represents 8 percent of total state revenues. By percentage of total budget, the breakdown of services is as follows:

•
Custody and control–63%

•
Community corrections–12.9%

•
Health Services–16.7% 

•
Offender work programs and training–3%

•
Administrative services–3.1%

•          Information Technology–1.4%

The Department of Corrections is quick to point out that monies allotted for food are kept to a minimum ($2.55/day per inmate), in part due to the fact that a good deal of food is grown by inmates working on prison farms. Currently, there are 475 acres being farmed at 68 sites statewide. In addition to the prison farms, inmates are often assigned to Community Work.

Squads provided by the department
These inmates perform services under agreements with the Department of Transportation and other state agencies such as the Division of Forestry, counties, cities, municipalities, and non-profit organizations. According to the Department of Corrections, inmates performed 6,044,824 hours of work, saving the Florida taxpayer over $33 million in 2003. In addition to the monetary savings, this program provides meaningful work for the inmates and assists them in developing skills, work habits, and experience for use upon their eventual release.

PRIDE

Prison Rehabilitative Industries and Diversified Enterprises (PRIDE) is a state-authorized, not-for-profit manufacturing and services corporation. It manages and operates the prison industries in Florida.  Inmates work at or with the various state prison facilities in PRIDE positions, which include the beef cattle industry, the citrus industry, the sanitary maintenance and supply industry, the automotive industry (including tire and transmission refurbishing), forestry, the sugar cane industry, and the garment industry, among others.  According to the PRIDE Annual Report, approximately 90% of PRIDE inmates are placed in jobs after release and the recidivism rate is very low among PRIDE participants who are placed upon release.

Correctional Officers

Correctional officers must attend training academies similar to police officers in Florida and they must be certified by the Florida Department of Law Enforcement (FDLE). Correctional officers monitor and supervise inmates at facilities of all security levels. Duties include the transportation of prisoners, counseling and maintaining control. Qualifications for correctional officers in Florida are as follows:

•
The candidate must be at least 19-years of age.

•
The candidate must be a citizen of the United States, notwithstanding any laws of the state to the contrary. 

•
The candidate must be a high school graduate or its “equivalent,” as the term may be determined by the Criminal Justice Standards and Training Commission. 

•
The candidate may not have been convicted of any felony or of a misdemeanor involving perjury or a false statement, nor have received a dishonorable or undesirable discharge from any of the Armed Forces of the United States. 

•
Any person who, after July 1, 1981, pleads guilty or nolo contendere or is found guilty of a felony or of a misdemeanor involving perjury or a false statement shall not be eligible for employment or appointment as an officer, notwithstanding suspension of sentence or withholding of adjudication. 

•
The candidate must have his or her processed fingerprints on file with the employing agency.

•
The candidate must have passed a physical examination by a licensed physician based on specifications established by the Commission.

•
The candidate must have a good moral character as determined by a background investigation under procedures established by the Commission.

•
The candidate must have completed the basic recruit training course for Correctional Officers and be eligible for, or possess a current employment certificate of compliance for Correctional Officers issued by the Criminal Justice Standards and Training Commission. 

Correctional Probation Officers

Correctional probation officers are charged with conducting pre-sentence investigations and with supervising clients on community supervision to help facilitate compliance with conditions of probation. 

Officers are empowered to arrest offenders under supervision when they violate the provisions of the law or conditions of probation. They may participate with law enforcement officers with coordinated enforcement efforts, and many are certified to carry firearms for protection. Correctional probation officers must have bachelor’s degrees and must be certified by FDLE.

Caseloads vary with the type of offender supervised. Some offenders have more stringent conditions of probation and require closer supervision. For example, convicted sex offenders serving a term or probation or parole must adhere to the following conditions, at the least:

•
Submission of blood specimen for DNA sample in the FDLE database 

•
Limitations on where they live, visit, and work 

•
Psychological treatment 

•
Limitations on contact with minors 

•
Searches of their homes and computers 

•
Curfews 

•
Maintenance of driving logs 

•
No post office boxes 

•
Registration as a sex offender and public notice of sex offender status. 

Supervising officers must make visits to their homes and places of employment, many times at random and unannounced. Community control supervision, or house arrest, is the most intensive type of supervision. It may require electronic monitoring. As noted below, the supervision ratio is much less than that of other supervision.

	Correctional Probation Officer
Caseloads for FY 2002-03

	Community Control
	25:1

	Community Supervision
	69:1

	Sex Offender Supervision
	40:1

	Post Prison Release Supervision
	40:1

	Drug Offender Probation
	50:1


Figure 6.3      Source: Florida Department of Corrections Annual Report, 2002-2003

Pretrial Intervention

The DC supervises pretrial intervention programs for first offenders and/or those previously charged who qualify for the program (non-violent third degree felony or any misdemeanor, with consent of the victim). The programs provide appropriate counseling, medical and psychological treatment, education and supervision. Pretrial intervention is a diversion program. Persons who successfully complete their programs have all charges dropped after an additional 90-day period. The final determination to waive prosecution is made by the State Attorney. Over 8,600 persons were admitted to these programs in FY 2000-2001 in Florida. Greater than 36% are classified as “youthful offenders” (less than 24 years old) by the department of corrections.

Recidivism

Recidivism is defined by the Department of Corrections as “the percentage of inmates who, within two years of release from prison, commit any crime that leads to another term of incarceration or community supervision with this agency.” Using that definition, the recidivism rate is 32.5 percent. The rate does jump to nearly 48.2 percent at 60 months. Florida uses recidivism rates as a measure of effectiveness of both sentencing policies and correctional programs.34

Several factors influence recidivism rates. These include education levels, offense type, prior recidivism experience, and disciplinary reports, among others. One of the most significant factors is age. Younger offenders tend to have higher recidivism rates than older offenders.

Misdemeanor Probation

Defendants found guilty of misdemeanors may be placed in a probational program supervised by the county. In some instances, probation services may be contracted out to private organizations. The period of probation is generally 6-12 months. Probation officers are employees of the county or the contractor, and must meet minimum standards established by the American Correctional Association. State certification is not required, nor are they required by the state to have a bachelor’s degree (although the county may have its own educational requirements). 

Chapter 7

Juvenile Justice in Florida
Juvenile Justice in Florida

Since 1983, the trend in Florida has been to implement a tougher justice policy, in the hopes of reducing recidivism and lowering violent crime. Throughout the nation, factors like the war on drugs, juvenile gangs, and school violence have caused policymakers to rethink the parents’ patriae philosophy, which guided the juvenile court system since the turn of the twentieth century.

Florida has seen a shift in juvenile policy paradigm as well. In many ways, juvenile justice in Florida has gone “back to the future,” since children are once again treated as little adults. It has become easier for prosecutors to file charges against juveniles as though they are adults, children are now standing trial in adult courts, and punishment rather than treatment is currently seen as an appropriate response to crime by juveniles.

In the year 2003, there were 122,716 juveniles arrested in Florida, compared to 852,207 adults. Proportionally, juveniles accounted for 12.5 percent of all arrests in Florida in 2003. Just greater than seventy percent of those arrested were males.

Arrest rates for Index crimes show a little more juvenile activity. Of 181,661 index arrests, 47,856, or 26.3 percent, were juveniles. Forty-four juveniles were arrested for murder in 2003. In all, Florida juveniles were arrested for 9,476 violent index crimes and 38,380 Index property offenses. Those data exclude arson. By far, the greatest numbers of juvenile arrests were for larceny. There were 25,526 juvenile arrests for larceny theft, representing 28 percent of Florida’s larceny arrests.36

Juvenile Crime at a Glance

•
Murder/manslaughter arrests have decreased by 45 percent over the past five years (year ending 2003).

•
Over the past five years (year ending 2003), armed robbery arrests declined 31 percent, auto theft arrests decreased 19.8 percent, aggravated assault/battery arrests decreased 3.8 percent and burglary arrests decreased 11.3 percent.

•
The Florida constitution prohibits the execution (death penalty) of juveniles less than 17- years-old at the time of the offense.

•
 Serious violent crimes by juveniles occur most frequently in the hours immediately following the close of school on school days.

•
In 2000, Florida had the third highest juvenile violent crime arrest rate, over twice the national average (612/100,000 compared to 330/100,000)

•         Once the child reaches 14-years-old, Florida law permits the State Attorney to file criminal charges for any offense.

*•         Once a child has been transferred to adult court, all subsequent offenses will be heard by the adult court. This is referred to as “once an adult, always an adult” legislation.

*•        If a juvenile is convicted in adult court, they may be sentenced to juvenile corrections 

•        According to a five-year study of juvenile transfer in Florida, nearly 50 percent of juvenile offenders transferred to the adult criminal justice system re-offend upon release after turning age 18.  Only 37 percent of juvenile offenders released from juvenile delinquency programs re-offend after turning 18. The study allowed for a range of factors between comparison groups, including offense.

•
Juveniles taken into custody for a felony, or who have committed three or more misdemeanors, may have their names, addresses, and photos released to the press. 

•
For 2000-2001, $78,366,810 was budgeted for delinquency prevention, of which $35,700,000 specifically targeted CINS/FINS.

•
One out of every fifteen youths between ages 10 to 17 was referred for delinquency.

•
About 30 percent of the juveniles arrested are female

•
The number of girls transferred to adult court dropped by nearly half, from 400 in 1997 to 206 in 2002.

•
Beginning in 1997-98, juvenile crime in Florida has experienced a decline. The trend of increasing juvenile crime between 1992 and 1996-97 can be seen by examining both cases received by juvenile authorities and youths referred for delinquency processing. In the 1997-98 fiscal year, this trend began to reverse, and juvenile crime has been on the decline since that time.38

The Florida Juvenile Justice Act

Florida deals with juvenile offenders under the provisions of sections of the statutes specifically geared toward the interests of children. There are two chapters of the Florida Statutes that deal with children and families in need of supervision and delinquency. The legislature of Florida set forth purposes and intent for both of these chapters. They are identical, underscoring the fact that the Florida legislature perceived a very close relationship between the breakdown of family and supervision issues and later delinquency. The chapters are 984 and 985, and the purpose statements share the following language word for word:

Florida Statutes

Chapter 984.01 and 985.01: Purposes and intent; personnel standards and screening
(1)
The purposes of this chapter are: 

(a)
To provide judicial and other procedures to assure due process through which children and other interested parties are assured fair hearings by a respectful and respected court or other tribunal and the recognition, protection, and enforcement of their constitutional and other legal rights, while ensuring that public safety interests and the authority and dignity of the courts are adequately protected. 

(b)
To provide for the care, safety, and protection of children in an environment that fosters healthy social, emotional, intellectual, and physical development, to ensure secure and safe custody, and to promote the health and well-being of all children under the state’s care. 

(c)
To ensure the protection of society, by providing for a comprehensive standardized assessment of the child’s needs so that the most appropriate control, discipline, punishment, and treatment can be administered consistent with the seriousness of the act committed, the community’s long-term need for public safety, the prior record of the child, and the specific rehabilitation needs of the child, while also providing restitution, whenever possible, to the victim of the offense. 

(d)
To preserve and strengthen the child’s family ties whenever possible, by providing for removal of the child from parental custody only when his or her welfare or the safety and protection of the public cannot be adequately safeguarded without such removal; and, when the child is removed from his or her own family, to secure custody, care, and discipline for the child as nearly as possible equivalent to that which should have been given by the parents; and to assure, in all cases in which a child must be permanently removed from parental custody, that the child be placed in an approved family home, adoptive home, independent living program, or other placement that provides the most stable and permanent living arrangement for the child, as determined by the court. 

(e)
1.
To assure that the adjudication and disposition of a child alleged or found to have committed a violation of Florida law be exercised with appropriate discretion and in keeping with the seriousness of the offense and the need for treatment services, and that all findings made under this chapter be based upon facts presented at a hearing that meets the constitutional standards of fundamental fairness and due process. 



2.
To assure that the sentencing and placement of a child tried as an adult be appropriate and in keeping with the seriousness of the offense and the child’s need for rehabilitative services, and that the proceedings and procedures applicable to such sentencing and placement be applied within the full framework of constitutional standards of fundamental fairness and due process.

(f)
To provide children committed to the Department of Juvenile Justice with training in life skills, including career education. 

(2)
The Department of Juvenile Justice or the Department of Children and Family Services, as appropriate, may contract with the Federal Government, other state departments and agencies, county and municipal governments and agencies, public and private agencies, and private individuals and corporations in carrying out the purposes of, and the responsibilities established in, this chapter. 

(a)
When the Department of Juvenile Justice or the Department of Children and Family Services contracts with a provider for any program for children, all personnel, including owners, operators, employees, and volunteers, in the facility must be of good moral character. A volunteer who assists on an intermittent basis for less than 40 hours per month need not be screened if the volunteer is under direct and constant supervision by persons who meet the screening requirements. 

(b)
The Department of Juvenile Justice and the Department of Children and Family Services shall require employment screening pursuant to chapter 435, using the level 2 standards set forth in that chapter for personnel in programs for children or youths. 

(c)
The Department of Juvenile Justice or the Department of Children and Family Services may grant exemptions from disqualification from working with children as provided in §435.07. 

(3)
It is the intent of the Legislature that this chapter be liberally interpreted and construed in conformity with its declared purposes. 

The legislature also set forth purposes of the juvenile justice system in Chapter 985. They are the following:

•
General protection for children, such as protection from abuse, neglect, and exploitation, along with a safe home, food, education, access to preventive services, and advocacy when necessary.

•
Provide substance abuse and related health care services.

•
Juvenile delinquency prevention. Here, the specific language states that, “it is the policy of the state with respect to juvenile justice and delinquency prevention to first protect the public from acts of delinquency”. 

•
Provide detention for delinquents.

•
Develop programs directed toward serious and/or habitual juvenile offenders.

•
Site facilities for the most effective case management and rehabilitation.

•
Identify parental roles in delinquency and include the parents/custodians in the treatment process.

These are accomplished through the Florida Department of Juvenile Justice (DJJ), working in conjunction with local police and sheriff’s offices and private contractors, which provide many counseling and correctional services and state attorney’s offices. DJJ operates through fifteen districts.

Prevention

One of the primary missions of DJJ is delinquency prevention. In 2000, some structural 

reorganization and the implementation of new performance standards and accountability measures were put in place to enhance prevention efforts. 

For fiscal year 2000-2001, over $78,366,800 was budgeted for juvenile delinquency prevention 

programming. Programs throughout the state are monitored by DJJ to ensure compliance with 

standards. This is currently accomplished through a structure that parallels the judicial circuits.

Definitions

The Department of Juvenile Justice provides definitions that are used in the administration of juvenile justice in the state. The language provided below is taken directly from DJJ definitions.39

Child/Juvenile/Youth
Any unmarried person under the age of 18 alleged to be dependent, in need of services, or from a family in need of services, or any married or unmarried person who is charged with a violation of law occurring prior to the time that person reached the age of 18 years. NOTE: The juvenile court has jurisdiction in delinquency cases until the youth’s nineteenth birthday, or until the youth/adult completes restitution payment as ordered by the juvenile court.

Adjudicate
To hear and decide a case; to judge. An adjudicated delinquent is a youth who has been found guilty by a judge of committing a delinquent act. The court can commit an adjudicated juvenile or place the juvenile on community control.

Delinquent Act
Any action taken by a juvenile under the age of 18, who has not been previously transferred to adult criminal court and sentenced as an adult for a felony that would be a violation of law or ordinance if committed by an adult.

Detention Center
Facilities statewide, used primarily as a pre-disposition holding facility for serious offenders. By law, offenders may be held 21 days prior to their adjudicatory hearing and up to 15 days following an order of adjudication. A juvenile may be held up to 15 days following the disposition of the case, pending residential placement if the department has reason to believe that placement will be available within the 15 day time period. High-risk and maximum-risk offenders are held until placement in a commitment program. Detention is not a commitment program, and compares to a jail in the adult system. 

Diversion/Alternative to Court
A program designed to divert or keep a juvenile from entering the system and as an alternative to court; used at intake prior to adjudication.

Prevention
All prevention efforts are an investment in public safety and are those efforts that help prevent a juvenile from entering the juvenile justice system as a delinquent. Prevention includes arbitration, diversionary or mediation programs, and community service work or other treatment available subsequent to a child committing a delinquent act (985.03 (15)(c), F.S.).

Serious or Habitual Juvenile Offender
A juvenile who has been found to have committed a violation of law, in the case currently before the court, and who meets at least one of the following criteria:

(1)
The juvenile is at least 13-years-old at the time of the disposition for the current offense and has been adjudicated on the current offense for arson, sexual battery, robbery, kidnapping, aggravated child abuse, aggravated assault, aggravated stalking, murder, manslaughter, unlawful throwing, placing, or discharging of a destructive device or bomb, armed burglary, aggravated battery, lewd or lascivious assault or act in the presence of a child, carrying, displaying, using, threatening, or attempting to use a weapon or firearm during the commission of a felony. 

(2)
The juvenile is at least 13 years-old at the time of the disposition, the current offense is a felony, and the child has previously been committed at least two times to a delinquency commitment program. 

(3)
The juvenile is at least 13 years-old and is currently committed for a felony offense and transferred from a moderate risk or high risk residential commitment placement. 

Status Offender
Status offenders are defined as juveniles, who have been accused of, or charged with, conduct which would not, under law, be an offense if committed by an adult, such as truancy, running away or underage drinking.

Taken into Custody
The status of a juvenile, when temporary physical control over the child is attained by a person authorized by law, pending the juvenile’s release, detention, placement, or other disposition as authorized by law. This is similar to an adult arrest. 

Processing of Delinquency Cases
Even with the emphatic language posited by the legislature confirming a benevolent posture, delinquency proceedings are formal and there is a concurrent emphasis on the protection of society. For example, Section 985.202 specifies that the State Attorney shall represent the state in delinquency proceedings and Section 985.203 outlines the child’s right to counsel. Except at the discretion of the court, hearings are open and public. Florida law permits victim involvement at all critical stages in the process, as long as it does not interfere with the juvenile’s constitutional rights.
Taking a Child into Custody

Under Florida Statutes, Section 985.207, a child may be taken into custody under the following conditions: 1) order of the circuit court, 2) delinquent act or violation of law, 3) failing to appear at a court hearing, and, 4) for violation of the conditions of probation. If the violation is a felony or a crime of violence, the school district must be notified. 

Juvenile Assessment Centers
Florida law provides for the establishment of juvenile assessment centers to provide collocated intake and screening services. There are nineteen assessment centers in Florida, located in conjunction with the fifteen DJJ districts (larger districts have several centers). Law enforcement officers who take a child into custody may deliver him or her to such a juvenile assessment center. A community-based coalition, usually comprised of police and/or sheriff’s deputies, representatives of the State Attorney and public defender, DJJ personnel, mental health and drug abuse counselors, and school representatives, evaluate the juvenile. Although the range of services at each one is not identical, similar referrals and service plans can be made. Legal determinations are also made at that point. 

Intake and Case Management
At intake, a plan is devised. If the juvenile has violated the law, the case is referred to the state attorney, who has been given statutory discretion with respect to how to handle the case. He or she may file a petition for dependency or delinquency, may transfer the child to criminal court, or may choose not to file at all.

Florida statutes
Section 985.213 Use of detention 

The legislature is clear in its intent with respect to keeping children in detention. It states in Section 985.213 that:

(1)
All determinations and court orders regarding the use of secure, nonsecure, or home detention shall be based primarily upon findings that the child: 

(a)
Presents a substantial risk of not appearing at a subsequent hearing

(b)
Presents a substantial risk of inflicting bodily harm on others as evidenced by recent behavior

(c)
Presents a history of committing a property offense prior to adjudication, disposition, or placement

(d)
Has committed contempt of court by: 



1.
Intentionally disrupting the administration of the court.



2.
Intentionally disobeying a court order.

3.
Engaging in a punishable act or speech in the court’s presence which shows disrespect for the authority and dignity of the court.

(e)
Requests protection from imminent bodily harm.

Detention may be secure, nonsecure, or home. Under no circumstances may the child be detained in a jail or other adult detention facility without a court order. After a hearing, the child may continue to be detained if the child is alleged to be an escapee from a commitment program, the child is wanted in another jurisdiction for a felony, if there is a danger of imminent physical threat to his or her safety, if the child is charged with domestic violence, if the child is charged with discharging a firearm on school property, or, if the child is charged with most felony offenses. 

Juvenile Justice Continuum

Part III of Chapter 985 outlines a continuum of alternatives, depending upon the charges and findings. Alternatives include civil citation, neighborhood restorative justice, community arbitration, prearrest diversion programs, boot camps for children (14 to 18 years-old), and intensive residential treatment programs for children 13 years-old or less, among others. A serious or habitual offender program provides an intensive approach to treatment of serious juvenile offenders and their families. The child may voluntarily be transferred to adult court for prosecution as an adult, or the State Attorney may file charges against the child as an adult in criminal court.

Waiver to Criminal Court

For some reason, the child or his or her parent or guardian may feel as though it is in the child’s best interest to be tried as an adult. (i.e., they may feel as though a jury might be more lenient on a young person facing harsh adult sanctions and return a finding of not guilty). There is a provision in Florida law for voluntary waiver, if the child makes the decision and requests to do so in writing prior to the adjudicatory hearing. From that time on, the child will be treated as an adult, including any subsequent offenses.

With respect to involuntary waivers, the State Attorney has the discretion to request a motion requesting a transfer to criminal court if the child was 14-years-oldat the time the delinquent act was committed. Florida law states that if the child was age 14 or older and had been previously adjudicated delinquent for a felony that involved murder, conspiracy to commit murder, sexual battery sexual battery, armed or strong-armed robbery, carjacking, home-invasion robbery, aggravated battery, aggravated assault, or burglary with an assault or battery, and the child is charged with a second or subsequent violent crime against a person; or if the child was 14 years-old or older at the time of commission of a fourth or subsequent felony and the child was previously adjudicated delinquent or had adjudication withheld for or was found to have committed, or to have attempted or conspired to commit, three offenses that are felonies if committed by an adult, and one or more involved the use or possession of a firearm or violence against a person, the State Attorney shall request the court to transfer and certify the child for prosecution as an adult or shall provide written reasons for not doing so. 

Direct File of Information

Effective January 1, 1995, if a child was 14- or 15-years-old at the time of the alleged offense, the state (State Attorney) may file charges against the youth directly into criminal court within its discretion if the offense is:

•
arson

•
sexual battery

•
robbery

•
kidnapping

•
aggravated child abuse

•
aggravated assault

•
aggravated stalking

•
murder

•
manslaughter

•
unlawful throwing, placing, or discharging of a destructive device or bomb

•
armed burglary

•
aggravated battery

•
lewd or lascivious assault or act in the presence or a person less than 16 years-old

•
carrying, displaying, using, threatening, or attempting to use a weapon or firearm during the commission of a felony

•
grand theft

•
possessing or discharging any weapon on school property

•
home invasion robbery

•
carjacking

•
grand theft of a motor vehicle (if second offense)

If a child was 16 or 17 at the time of the offense, the State Attorney may file an information on a felony or misdemeanor. The child cannot be directly filed on a misdemeanor unless he or she has had two previous adjudications or withheld adjudications and one of those was a felony. The State Attorney shall file an information on a child who has been previously adjudicated delinquent for murder, sexual battery, armed or strong arm robbery, carjacking, home invasion robbery, aggravated battery, or aggravated assault and is currently charged with a second or subsequent violent crime. Effective January 1, 1995, regardless of the child’s age, the State Attorney must file a direct information (charges in criminal court as an adult) on a child who has been adjudicated delinquent for felonies at three or more separate adjudicatory hearings and has been committed three times in a residential commitment facility for felonies.

Even if the child has been transferred to criminal court, or if an information has been filed directly in criminal court, and the child is treated as an adult in every other aspect, he or she may not be executed for any crimes committed under the age of 16 years, decided in the case of Allen v. State, (Fla. 1994). 

The juvenile justice system in Florida is sometimes seen as being a paradox. The language set forth in the purpose and intent of Chapters 984.01 and 985.01 would imply that a very young teenager, particularly a first offender, would be treated in a juvenile facility, even if the offense were a violent one. One might expect a very young offender to have intensive counseling with family members and that severe juvenile sanctions would apply, coupled with profound efforts at addressing the root cause of the behavior so that the child could be rehabilitated. However, several recent cases in Florida have demonstrated that the law’s flexibility in permitting the State Attorney to petition for a waiver to criminal court has provided a mechanism for very harsh and controversial treatment of children who commit violent offenses. 

Lionel Tate, a boy who was 12 years-old at the time of his crime, was charged as an adult. The jury found him guilty of first-degree murder for killing a 6-year-old playmate as he slammed her around while wrestling with her. Under Florida sentencing guidelines, he was sentenced as an adult to mandatory life in prison, making him the youngest person in America to be sentenced to a life term without eligibility for parole.  In December 2003, the appellate court granted Lionel Tate a new trial based on his inability to comprehend the legal issues surrounding his case. The state’s attorney accepted a plea bargaining agreement in lieu of a new trial. Lionel Tate pleaded guilty to second-degree murder and was sentenced to time served (three years), one year house arrest, 1,000 hours of community service, and ten years probation. He was freed from prison in January 2004.40
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