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Chapter 8


C H A P T E R  8
The Law of Arrest, 

Search, and Seizure: 

Police and the Constitution 

SUMMARY

The police have both investigative and arrest powers. Investigative powers include the power to stop and frisk, to order someone out of a vehicle, to question, and to detain. Arrest powers include the power to use force, to search, and to exercise seizure and restraint. The Constitution places restrictions on the exercise of these powers, but determining the specific intent of the Constitution in this behalf has been left to the courts. 

Search and seizure refers to the search for and the taking of persons and/or property as evidence of crime. The Fourth Amendment prohibits “unreasonable” searches and seizures, although it has been notably ambiguous in defining the parameters of unreasonableness. As a result, the Supreme Court has had to define these limits in a variety of Fourth Amendment challenges. Court decisions have provided guidelines for the issuance of search warrants, searches incident to arrest, and the circumstances involving stop-and-frisk, fresh pursuit, random automobile checks, consent searches, and “plain view” seizure. 

In Terry v. Ohio (1968), the Supreme Court held that police could no longer stop and frisk individuals at will. Instead, the Court ruled that the officer must have constitutionally reasonable grounds for doing so. On the other hand, the Court has tended to be quite liberal in granting police officers access to warrantless searches of automobiles. A number of recent decisions have expanded the circumstances under which officers may search vehicles and their contents. With regard to consent searches, the Court has issued a number of rulings regarding under what conditions and by whom consent can be issued, the nature of free and voluntary consent, and the viability of limited consent as a legal principle. Lastly, in the case of plain view, the Court ruled in Harris v. United States (1968) that evidence in an officer’s plain view is admissible because it was not produced by a search.

The Supreme Court’s exclusionary rule prohibits in court the use of any evidence seized in violation of the Fourth Amendment ban against unreasonable search and seizure. In Weeks v. United States in 1914, the Court established the exclusionary rule for federal prosecutions; Mapp v. Ohio extended this rule to the states in 1961. Since Mapp, however, there has been dissatisfaction with the exclusionary rule. Since the 1960s there has been a general retreat from the guidelines established in Mapp; the greatest setback came in 1984 when the Court established the “good-faith” exception, allowing evidence gathered in questionable searches to be admitted into court depending on the circumstances of the search. 

In criminal prosecutions, the Constitution prohibits forced confessions and guarantees the assistance of counsel in federal cases. However, these restrictions were applied to the states only recently. The first of these provisions occurred in 1936 as part of the Brown v. Mississippi decision, in which the Court ruled that state courts cannot use coerced confessions as the basis of criminal convictions. During the 1964 term, the Court ruled in Escobedo v. Illinois that the accused must be allowed to have an attorney present during the police interrogation. In addition, the Court later established in Miranda v. Arizona (1966) that police officers must issue Miranda warnings to all suspects prior to questioning them. As with Mapp, there was dissatisfaction with the Miranda rule, but over the years it has managed to survive. 

CHAPTER TOPIC OUTLINE



1.

Police Powers



a.

Investigative powers

· To stop

· To frisk

· To order someone out of a car

· To question

· To detain



b.

Arrest powers

· To use force 

· To search

· To exercise seizure and restraint


2.

Search Warrants 



a.

Evidence gathering is typically dependent on search. Search warrants cannot be issued without “probable cause” — facts or apparent facts that are reliable and generate a reasonable belief that a crime has been committed. 



b.

Probable cause for issuance of a warrant 

· Exhibit 8.1, Law and Criminal Justice: Illinois v. Gates 


3.

Exceptions to the Search Warrant Requirement 



a.

Search incident to lawful arrest

· Chimel v. California


b.

Stop-and-frisk

· Exhibit 8.1, Law and Criminal Justice: Terry v. Ohio 
· Fruit of the poisonous tree

· California v. Hodari, D.

· Illinois v. Wardlow

· Minnesota v. Dickerson
· plain feel doctrine

· Hiibel v. Nevada



c.

Automobile searches 

· Carroll v. United States: The Carroll doctrine 

· United States v. Ross

· New York v. Belton

· California v. Acevedo

· Police spot checks
· Delaware v. Prouse

· Exhibit 8.3, Gender Perspectives on Crime and Justice: Warrantless Vaginal Cavity Searches

· Indianapolis v. Edmond
· Illinois v. Lidster


d.

Fresh pursuit



e.

Consent searches

· Who can give consent to search what; what constitutes free and voluntary consent; is there a principle of limited consent?

· Florida v. Bostick (See also Exhibit 8.4.) 



f.

Other warrantless searches

· Private searches

· Border searches 

· Inventory searches

· Electronic eavesdropping

· Abandoned property

· Expectation of privacy

· Open fields



g.

The plain view doctrine

· Harris v. United States
· protective sweep doctrine


4.

The Exclusionary Rule



a.

Weeks v. United States (1914): adoption of the exclusionary rule at the federal level.



b.

Wolf v. Colorado (1949): the Court refused to extend the exclusionary rule to the states.



c.

Rochin v. California (1952): evidence acquired in a manner that shocks the conscience is invalid.



d.

Mapp v. Ohio (1961): the exclusionary rule was extended to the states.



e.

The impact of Mapp

· Linkletter v. Walker (1965) decided that Mapp was not retroactive. 



f.

The retreat from Mapp

· United States v. Calandra (1974): illegally obtained evidence is admissible at grand jury proceedings.

· Stone v. Powell (1976): no more use of habeas corpus to enforce the exclusionary rule. 

· United States v. Leon (1984): the good-faith exception to the exclusionary rule;                      see also Exhibit 8.5. 


5.

Custodial Interrogation



a.

Twining v. New Jersey (1908): The inadmissibility of involuntary confessions does not apply to the states. 



b.

Brown v. Mississippi (1936): Confessions secured through physical brutality are a violation of the due process clause of the Fourteenth Amendment.



c.

The prompt arraignment rule

· McNabb v. United States (1943): Confessions obtained after unreasonable delay in a suspect’s arraignment cannot be used in a federal court.

· Mallory v. United States 


d.

Confessions and counsel

· Escobedo v. Illinois (1964): A suspect has the right to have counsel before a custodial interrogation can take place; see also Exhibit 8.6. 



e.

Miranda v. Arizona (1966): A suspect has the right to remain silent and have counsel. 



f.     Miranda warning 



g.    Exhibit 8.7, A View from the Field: Miranda’s Nine Lives



h.

The erosion of Miranda

· Harris v. New York (1971): Statements made in violation of Miranda warnings can be used to impeach a defendant’s credibility as a witness.

· Michigan v. Tucker (1974): Evidence derivative of an interrogation contaminated by Miranda violations is admissible. 

· Brewer v. Williams (1977): the only serious challenge to Miranda during the 1970s. 

· Rhode Island v. Innis (1980): a narrowed definition of “interrogation.”

· Nix v. Williams (1984): the “inevitable discovery” exception to Miranda.

· New York v. Quarles (1984): the public safety exception to Miranda. 

· Dickerson v. United States (1999): voluntary statements are admissible as evidence even if Miranda rights are not read to suspect.

6.

Show Ups, Lineups, and Exemplars



a.

Kirby v. Illinois



b.

United States v. Wade
7.      DNA and Other Nontestimonial Exemplars


Other Topics of Interest:

Critical Thinking in Criminal Justice: DNA Fingerprinting


Careers in Criminal Justice: Police Scuba Units


Famous Criminals: “The Subway Vigilante”

KEY TERMS AND CONCEPTS


Carroll doctrine





Miranda v. Arizona
Chimel v. California




“plain view” doctrine

Delaware v. Prouse




probable cause

Escobedo v. Illinois 




protective sweep doctrine
exclusionary rule 




Rochin v. California
Florida v. Bostick 




search and seizure
fruit of the poisonous tree



search warrant




Illinois v. Gates





Terry v. Ohio

Illinois v. Wardlow




United States v. Leon
Indianapolis v. Edmond




United States v. Wade 

Mapp v. Ohio






Weeks v. United States

Minnesota v. Dickerson






LEARNING OBJECTIVES


After a thorough study of Chapter 8, students should be able to answer the following questions:


1. What is ethnic profiling, and is it constitutionally permissible?

2. What are the differences between police investigative powers and arrest powers?


3. What is probable cause?


4.
Under what circumstances may police conduct a search without a warrant?


5.
What is meant by “search and seizure”?


6.
What are the issues surrounding hot pursuit?


7.
What is the exclusionary rule?


8.
What is the significance of Mapp, Escobedo, and Miranda for both citizens and the police?


9.
What are the major U.S. Supreme Court decisions related to police search and arrest?

SUPPLEMENTARY LECTURE MATERIALS


Chapter 8 is an especially difficult one for students. Not only are there many important key terms and Supreme Court decisions to remember, but also the content and rationale of these decisions can be difficult to grasp. But the importance of it all cannot be overstated. First, the relationship between the police and the Constitution is examined. Second, and related to the first issue, the chapter makes students aware of what limitations the courts have placed on the powers of the police and what constitutional protections exist. Third, taken as a whole there is a very important lesson in Chapter 8, perhaps more important than the content of the cases themselves. After having gone through Weeks, Mapp, Gates, Escobedo, Miranda, and all the others, students will begin to realize that law and constitutional protections do not exist in a vacuum, that they are not simply listings of rights, liberties, and boundaries that a group of legislators decided to sit down one day and compile for the sake of having better controls over police powers. Rather, it will become clear that the enjoyment of constitutional protections did not come easily; that the evolution of due process of law has been a slow and difficult task that left many tragic victims in its path; and that the process of evolution will likely never end, given the nature of constantly changing social and political philosophies. 

There is likely enough in Chapter 8 to keep students busy for quite some time. In addition to the almost two dozen key terms and other matters in the textbook, there is quite a bit in the Study Guide as well. Given this, I doubt that many students would greet with joy a host of added material for them to make notes on and commit to memory. Nevertheless, a considerable amount of supplementary lecture material is included here, which can be useful for demonstrating a number of things to students: (1) It highlights the evolutionary nature and changing character of constitutional law. (2) It points to the fact that each major Supreme Court decision opens a Pandora’s box of unanswered questions and secondary issues. (3) It illustrates that new situations are constantly emerging that require constitutional interpretation. 

ILLINOIS V. GATES: APPLICATIONS

Almost immediately after the High Court announced its decision in Illinois v. Gates (462 U.S. 213) in 1983, state and federal court decisions across the nation began adopting the new Gates standard. Gates had relaxed the test for probable cause based on an informer’s tip, replacing the “two-pronged” Aguilar-Spinelli standard with a more liberal “totality of circumstances” analysis. In early 1984, appellate courts in Arizona and Maryland declared the Gates standard of review to be retroactive (State v. Espinoza-Gamez, Ariz SupCt, 34 CrL 2434; Ramia v. State, MD CtSpecApp, 34 CrL 2435), and numerous other state jurisdictions simply adopted the more relaxed test. By contrast, Washington, Connecticut, and New York refused to adopt Gates, holding that their state constitutions required that search warrant affidavits based on informers’ tips establish both the basis of information and the credibility of the informer (State v. Jackson, Wash SupCt, 35 CrL 2445 [1984]; State v. Kimbro, Conn SupCt, 37 CrL 2462 [1985]; People v. Johnson, NY CtApp, 38 CrL 2201 [1985]).

Perhaps the most sweeping adoption of the Gates decision occurred in Kentucky (Whisman v. Commonwealth, 34 CrL 2401 [1984]). The Kentucky Court of Appeals held that the Gates standard for determining whether an informer’s tip establishes probable cause to support the issuance of a search warrant is also applicable where a warrantless search is involved. Applying the Gates analysis, the court ruled in Whisman that police officers who learned from an anonymous informer that an occupant of the defendant’s automobile was flourishing a pistol, and who then confronted the belligerent defendant where the informer said the car would be, had sufficient probable cause to search the vehicle. The court added that no warrant was required due to the exigency of the situation. 

TERRY V. OHIO
In Terry, a case which established some boundaries for police stop-and-frisk procedures, the Supreme Court declared in 1968 that a police officer is not entitled to seize and search every person the officer sees on the streets and of whom he or she makes inquiries. Before placing a hand on the person of a citizen in search of anything, the officer must have constitutionally adequate and reasonable grounds for doing so. What, however, are constitutionally adequate and reasonable grounds? In the Terry case, many of the activities associated with casing a job for a stickup were manifest, and the High Court declared the police officer’s grounds for intervention to be adequate and reasonable. From an analysis of a number of federal and state court decisions, it would appear that there are mixed reviews as to what should constitute grounds for a Terry stop.

Furtive Gestures and Flight
What, first of all, is a furtive gesture? According to old English law, it was something done with stealth. In a 1983 Colorado case (People v. Thomas, Colo Sup Ct, 33 CrL 2065), a Terry stop had been instigated by a series of furtive gestures. Two narcotics detectives had been on patrol in a high-crime section of Denver. They observed the defendant standing in a parking lot and recognized him. After the defendant made eye contact with the detectives, he began his furtive gestures. First, he started to run away. Second, while in flight, he put his hand in his pocket. Third, after he had reached his destination, he threw something into a pitcher of water. When the detectives caught up with the defendant, they retrieved the items from the pitcher, which turned out to be six balloons of cocaine. The defendant was arrested. 

The Colorado court held that the investigative stop was not supported by Terry. They explained their decision as follows:

The problem with the so-called furtive gesture as the basis for a stop is its inherent ambiguity. From the viewpoint of the observing police officer, an innocent move may often be mistaken for a guilty reaction. From the perspective of the person observed, the “furtive gesture” might be impelled by a variety of motives, from an unsettling feeling of being watched to an avoidance of what might be perceived as a form of harassment. Then again, a person’s movement may not be a reaction to the police at all. 

Flight and Other Suspicious Factors
Late one evening in 1974, three Washington, D.C., police officers on patrol in a high-crime area came upon a beat-up 1967 Cadillac with three men inside. The officers’ suspicions were aroused by the lateness of the hour, the frequency of the robberies in the area, their knowledge that those robberies were usually committed by men working in groups of two or three, the condition of the car as typical of the type used in robberies, and the fact that they had never seen the vehicle in that area before. They decided to make a spot check of the Cadillac. As they approached, the driver emerged and slowly walked to the rear of the vehicle. One of the officers called out, ”Come here, police officer,” at which point the driver fled on foot. This raised further suspicions about the other two occupants of the car. They were ordered out of the vehicle and frisked, and a pistol and ammunition were found. At trial, the two defendants moved to suppress the pistol and ammunition on grounds that they were fruits of an illegal Terry stop, but the judge denied the motion.

When the case was first reviewed by the Washington, D.C., Court of Appeals in 1983 (Johnson v. U.S., 34 CrL 2214), it was held that the police had no legitimate basis for seizing the driver, let alone the passengers. (Although the driver was not apprehended, the court defined the officer’s order “Come here, police officer" as a seizure.) In 1985, the case was heard for a second time in the same court (U.S. v. Johnson 37 CrL 2411). The government had petitioned for a rehearing on arguments based on Rakas v. Illinois (439 U.S. 128 [1978]), in which the Supreme Court had established the principle that a defendant may not challenge a violation of someone else’s Fourth Amendment rights. Based on Rakas, the court changed its mind. It explained that while there was still no cause for the initial seizure of the vehicle’s driver, his flight may be imputed to the two occupants since, under the circumstances, the officers could reasonably infer that the car’s occupants were engaged in a common venture.

Flight and More Suspicious Factors
In light of the decisions in these furtive gestures and flight cases, it would appear that a conflicting interpretation of Terry occurred in the Louisiana Supreme Court (State v. Belton, 34 CrL 2215 [1983]). On a November evening in 1981, two police officers observed the defendant standing in a parking lot with his hands in his pockets and talking to no one. This stance, the officers said, was the one normally exhibited by the defendant when he was holding narcotics. The defendant was known to the officers as a narcotics dealer, and the parking lot was that of a known hangout of drug dealers and armed robbers. As the officers entered the parking lot, the defendant appeared nervous and ran into the hangout. The officers chased after him, ordering him to stop. Once inside, they spotted the defendant at the bar, approached him, and frisked him for weapons. One of the officers spotted a brown paper bag on the floor nearby, which was found to contain drugs, and a barmaid indicated that she had seen the defendant drop the bag as he came into the establishment.

The court ruled that although flight is, by itself, insufficient to justify an investigatory stop, coupled with suspicious conduct it may be reasonable cause to detain. In this case, the majority of the court ruled that the drugs dropped during the defendant’s flight were properly seized and represented probable cause for arrest. The court explained that the totality of circumstances (the defendant’s demeanor, the location of the episode, and the officers’ knowledge that the defendant was a narcotics dealer) was sufficiently suspicious to justify a Terry stop. 

In retrospect, on the basis of the other Terry-related decisions presented, could it not be argued that the defendant was merely exercising his right to be left alone? The drugs had not been found until after the defendant was frisked. Thus, using the language of the Supreme Court, was there adequate and reasonable cause to believe that the defendant was engaged in criminal behavior?

Terry and the Fourth and Fifth Amendments

In the decades since the Supreme Court’s decision in Terry, the imprecision of the reasonable suspicion standard and the endless variety of situations encountered by police officers on patrol continue to deluge the courts.  The case of Hiibel v. Nevada (542 U.S. 177 [2004]) is mentioned briefly in the textbook. The case involves Larry Hiibel, who repeatedly refused to identify himself to an officer and claimed that his Fourth and Fifth Amendment rights were violated when he was arrested.

In regard to the Nevada state statute that mandates that a suspect provide his or her name to police, the Court found the policy was completely reasonable within the context of a Terry stop. Specifically, the Court held: 


A state statute requiring a criminal suspect to disclose the suspect's name to a law enforcement officer in the course of a valid investigative stop — of the kind allowed under Terry v Ohio — was consistent with the prohibitions of the Federal Constitution's Fourth Amendment against unreasonable searches and seizures, for:

(1) The statute—as interpreted by the state's highest court and as understood by the United States Supreme Court—did not require a suspect to give the officer a driver's license or any other document. Provided that the suspect either stated the suspect's name or communicated the name to the officer by other means, the statute would be satisfied and no violation would occur.

(2) Obtaining a suspect's name in the course of a Terry stop served important government interests.

(3) The request for identity had an immediate relation to the purpose, rationale, and practical demands of a Terry stop.

(4) The threat of criminal sanction helped insure that the request for identity would not become a legal nullity.

(5) The statute did not alter the nature of the stop itself, as the statute did not change the stop's duration or location.

The Court held that the petitioner's refusal to comply with the state statute does not violate his Fourth Amendment rights or the Fifth Amendment's prohibition on self-incrimination:

 
(a) State stop and identify statutes often combine elements of traditional vagrancy laws with provisions intended to regulate police behavior in the course of investigatory stops. They vary from State to State, but all permit an officer to ask or require a suspect to disclose his identity. In Papachristou v. Jacksonville, 405 U.S. 156, 167-171, 31 L. Ed. 2d 110, 92 S. Ct. 839, this Court invalidated a traditional vagrancy law for vagueness because of its broad scope and imprecise terms. The Court recognized similar constitutional limitations in Brown v. Texas, 443 U.S. 47, 52, 61 L. Ed. 2d 357, 99 S. Ct. 2637, where it invalidated a conviction for violating a Texas stop and identify statute on Fourth Amendment grounds, and in Kolender v. Lawson, 461 U.S. 352, 75 L. Ed. 2d 903, 103 S. Ct. 1855, where it invalidated on vagueness grounds California's modified stop and identify statute that required a suspect to give an officer "credible and reliable" identification when asked to identify himself, id., at 360, 75 L. Ed. 2d 903, 103 S. Ct. 1855. This case begins where those cases left off. Here, the initial stop was based on reasonable suspicion, satisfying the Fourth Amendment requirements noted in Brown. Further, Hiibel has not alleged that the Nevada statute is unconstitutionally vague, as in Kolender. This statute is narrower and more precise. In contrast to the "credible and reliable" identification requirement in Kolender, the Nevada Supreme Court has interpreted the instant statute to require only that a suspect disclose his name. It apparently does not require him to produce a driver's license or any other document. If he chooses either to state his name or communicate it to the officer by other means, the statute is satisfied and no violation occurs.

(b) The officer's conduct did not violate Hiibel's Fourth Amendment rights. Ordinarily, an investigating officer is free to ask a person for identification without implicating the Amendment. INS v. Delgado, 466 U.S. 210, 216, 80 L. Ed. 2d 247, 104 S. Ct. 1758. Beginning with Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct. 1868, the Court has recognized that an officer's reasonable suspicion that a person may be involved in criminal activity permits the officer to stop the person for a brief time and take additional steps to investigate further. Although it is well established that an officer may ask a suspect to identify himself during a Terry stop, see, e.g., United States v. Hensley, 469 U.S. 221, 229, 83 L. Ed. 2d 604, 105 S. Ct. 675, it has been an open question whether the suspect can be arrested and prosecuted for refusal to answer, see Brown, supra, at 53, n. 3, 61 L. Ed. 2d 357, 99 S. Ct. 2637. The Court is now of the view that Terry principles permit a State to require a suspect to disclose his name in the course of a Terry stop. Terry, supra, at 34, 20 L. Ed. 2d 889, 88 S. Ct. 1868. The Nevada statute is consistent with Fourth Amendment prohibitions against unreasonable searches and seizures because it properly balances the intrusion on the individual's interests against the promotion of legitimate government interests. See Delaware v. Prouse, 440 U.S. 648, 654, 59 L. Ed. 2d 660, 99 S. Ct. 1391. An identity request has an immediate relation to the Terry stop's purpose, rationale, and practical demands, and the threat of criminal sanction helps ensure that the request does not become a legal nullity. On the other hand, the statute does not alter the nature of the stop itself, changing neither its duration nor its location. Hiibel argues unpersuasively that the statute circumvents the probable-cause requirement by allowing an officer to arrest a person for being suspicious, thereby creating an impermissible risk of arbitrary police conduct. These familiar concerns underlay Kolender, Brown, and Papachristou. They are met by the requirement that a Terry stop be justified at its inception and be "reasonably related in scope to the circumstances which justified" the initial stop. Terry, 392 U.S., at 20, 20 L. Ed. 2d 889, 88 S. Ct. 1868. Under those principles, an officer may not arrest a suspect for failure to identify himself if the identification request is not reasonably related to the circumstances justifying the stop. Cf. Hayes v. Florida, 470 U.S. 811, 817, 84 L. Ed. 2d 705, 105 S. Ct. 1643. The request in this case was a commonsense inquiry, not an effort to obtain an arrest for failure to identify after a Terry stop yielded insufficient evidence. The stop, the request, and the State's requirement of a response did not contravene the Fourth Amendment.

(c) Hiibel's contention that his conviction violates the Fifth Amendment's prohibition on self-incrimination fails because disclosure of his name and identity presented no reasonable danger of incrimination. The Fifth Amendment prohibits only compelled testimony that is incriminating, see Brown v. Walker, 161 U.S. 591, 598, 40 L. Ed. 819, 16 S. Ct. 644, and protects only against disclosures that the witness reasonably believes could be used in a criminal prosecution or could lead to other evidence that might be so used, Kastigar v. United States, 406 U.S. 441, 445, 32 L. Ed. 2d 212, 92 S. Ct. 1653. Hiibel's refusal to disclose was not based on any articulated real and appreciable fear that his name would be used to incriminate him, or that it would furnish evidence needed to prosecute him. Hoffman v. United States, 341 U.S. 479, 486, 95 L. Ed. 1118, 71 S. Ct. 814. It appears he refused to identify himself only because he thought his name was none of the officer's business. While the Court recognizes his strong belief that he should not have to disclose his identity, the Fifth Amendment does not override the Nevada Legislature's judgment to the contrary absent a reasonable belief that the disclosure would tend to incriminate him. Answering a request to disclose a name is likely to be so insignificant as to be incriminating only in unusual circumstances. See, e.g., Baltimore City Dep't of Social Servs. v. Bouknight, 493 U.S. 549, 555, 107 L. Ed. 2d 992, 110 S. Ct. 900. If a case arises where there is a substantial allegation that furnishing identity at the time of a stop would have given the police a link in the chain of evidence needed to convict the individual of a separate offense, the court can then consider whether the Fifth Amendment privilege applies, whether it has been violated, and what remedy must follow. Those questions need not be resolved here. 

DRUG COURIER PROFILES

The drug courier profile was developed by the Drug Enforcement Administration (DEA) during the mid-1970s. It consists of nothing more than a list of suspicious characteristics: in effect, a general description of a typical drug runner. Telltale signs include inappropriate dress for the immediate situation, a large roll of cash, nervousness around police, and the like. Drug agents frequently monitor the routes traveled by drug smugglers, on the lookout for travelers who fit the profile. Those who are stopped are often asked to consent to voluntary questioning or search. Until a few years ago, the technique was used mainly at airports, but now it is also used by state highway police. It has led to scores of arrests, but it has also caused controversy. The so-called suspicious acts are themselves entirely lawful, and as such, the use of the profile has been labeled by many observers as police harassment. The Supreme Court’s position on the matter in United States v. Sokolow is presented below, followed by two subsequent interpretations. 

United States v. Sokolow (45 CrL 3001 [1989])


Drug Enforcement Administration (DEA) agents stopped respondent upon his arrival at Honolulu Airport. The agents found 1,063 grams of cocaine in his carry-on luggage. When respondent was stopped, the agents knew, inter alia, that (1) he paid $2,100 for two round-trip plane tickets from a roll of $20 bills; (2) he traveled under a name that did not match the name under which his telephone number was listed; (3) his original destination was Miami, a source city for illicit drugs; (4) he stayed in Miami for only 48 hours, even though a round-trip flight from Honolulu to Miami takes 20 hours; (5) he appeared nervous during his trip; and (6) he checked none of his luggage. Respondent was indicted for possession with intent to distribute cocaine. The District Court denied his motion to suppress the evidence, finding that the stop was justified by a reasonable suspicion that he was engaged in criminal activity, as required by the Fourth Amendment. The Court of Appeals disagreed and reversed respondent’s conviction, applying a two-part test for determining reasonable suspicion. First, ruled the court, at least one fact describing “ongoing criminal activity”—such as the use of an alias or evasive movement through an airport—was always necessary to support a reasonable suspicion finding. Second, “probabilistic facts” describing personal characteristics of drug couriers—such as the cash payment for tickets, a short trip to a major source city for drugs, nervousness, type of attire, and unchecked luggage—were only relevant if there was evidence of “ongoing criminal activity” and the Government offered empirical documentation that the combination of facts at issue did not describe the behavior of significant numbers of innocent persons. The Court of Appeals held the agents’ stop impermissible, because there was no evidence of ongoing criminal behavior in this case.

The Supreme Court held that the DEA agents had a reasonable suspicion that the respondent was transporting illegal drugs when they stopped him on the facts of this case:

a.

Under Terry v. Ohio (392 U.S. 1), the police can stop and briefly detain a person for investigative purposes if they have a reasonable suspicion supported by articulable facts that criminal activity may be afoot, even if they lack probable cause under the Fourth Amendment. Reasonable suspicion entails some minimal level of objective justification for making a stop — that is, something more than an inchoate and unparticularized suspicion or hunch but less than the level of suspicion required for probable cause.


b.

The Court of Appeals’ two-part test creates unnecessary difficulty in dealing with one of the relatively simple concepts embodied in the Fourth Amendment. Under this Court’s decision, the totality of the circumstances must be evaluated to determine the probability, rather than the certainty, of criminal conduct [United States v. Cortez (449 U.S. 411)]. The Court of Appeal’s test draws an unnecessary sharp line between types of evidence, the probative value of which varies only in degree. While traveling under an alias or taking an evasive path through an airport may be highly probative, neither type of evidence has the sort of ironclad significance attributed to it by the Court of Appeals, because there are instances in which neither factor would reflect ongoing criminal activity. On the other hand, the test’s (probabilistic” factors also have probative significance. Paying $2,100 in cash for airline tickets from a roll of $20 bills containing nearly twice that amount is not ordinary conduct for most business travelers or vacationers. The evidence that respondent was traveling under an alias, although not conclusive, was sufficient to warrant consideration. Of similar effect is the probability that a few Honolulu residents travel for 20 hours to spend 48 hours in Miami during July. Thus, although each of these factors is not by itself proof of illegal conduct and is quite consistent with innocent travel, taken together, they amount to reasonable suspicion that criminal conduct was afoot.


c.

The fact that the agents believed that respondent’s behavior was consistent with one of the DEA’s drug courier profiles does not alter this analysis, because the factors in question have evidentiary significance regardless of whether they are set forth in a profile.


d.

The reasonableness of the decision to stop does not, as respondent contends, turn upon whether the police used the least intrusive means available to verify or dispel their suspicions. Such a rule would unduly hamper the officers’ ability to make on-the-spot decisions—here, respondent was about to enter a taxicab—and would require courts to indulge in unrealistic second-guessing [Florida v. Royer (460 U.S. 491), distinguished]. 

U.S. v. Condelee (CA8, 48 CrL1112 [1990])
The appearance and conduct of a Los Angeles–to-Kansas City air traveler gave drug task force agents in the latter city grounds for detaining her, a majority of the U.S. Court of Appeals for the Eighth Circuit held. Accordingly, evidence uncovered as a result of the stop was ruled admissible. The agents had a tip that drug gangs were using sharply dressed black females to transport drugs through Kansas City’s airport. The defendant, fitting that description and carrying a purse and a garment bag, deplaned from an early-morning flight and walked straight out of the concourse, without looking around or stopping for luggage. A consensual encounter ensued. Before it evolved into a seizure, the agents observed that the defendant was very nervous, that she tried to conceal the contents of her purse, and that the purse apparently contained something heavy. These facts and observations were enough, particularly in light of the lead agent’s long experience in drug interdiction, to create the degree of suspicion Terry v. Ohio (392 U.S. 1 [1968]) requires for a stop, the majority of the court concluded. 

Florida v. Johnson (47 CrL1182 [1990])

The Florida Supreme Court ruled that a state highway patrol officer’s observation of a late-model, out-of-state car driven by  a 30-year-old male in the early morning along a well-known route for drug couriers did not provide sufficient grounds to support a stop of the defendant’s vehicle on suspicion of drug trafficking. Accordingly, the majority affirmed suppression of a quantity of marijuana subsequently discovered in the trunk of the vehicle. The defendant conformed to the trooper’s personal drug courier profile, which the trooper had developed during the course of numerous drug arrests along Interstate 95 in Florida. Among the factors considered by the trooper in making the stop were that the hour was late, the driver was alone and appeared to be a male about 30 years of age, the driver was wearing casual clothes, the vehicle was a late model with out-of-state tags, and the vehicle was traveling at exactly the posted speed limit along a well-known drug corridor. 

Addressing a similar profile situation in U.S. v. Sokolow, the U.S. Supreme Court decided that the defendant’s purchase of two expensive airline tickets with cash, his use of an assumed name, his failure to check any luggage, and an itinerary that included a short visit to Miami sufficiently suggested criminal conduct to justify a brief stop. Here, the majority said, there is nothing at all unusual about the conduct cited by the trooper in support of the vehicle stop. The class of persons described by this profile includes tens of thousands of law-abiding tourists and businessmen, the majority said. 

In order for a vehicle stop to be justified, there must be a strong and articulable link, or rational inference, between the sequence of acts observed by the police and the concealed criminal conduct believed to exist, the majority said. Whether or not these factors make up a drug courier profile is not relevant to this inquiry.

United States  v. Montero-Camargo  (208 F.3d 1122 [2000])
Related to the “drug courier profile” and the use of ethnic profiling in stopping and searching suspects is the case of U.S. v. Montero-Camargo, mentioned in passing in the Op-Ed of the chapter. In this case, a California court ruled that “Hispanic appearance” could not be used as a pretext for stopping motorists. Given the shifting demographics across the nation, the case has particular relevance and is explored in depth.

On the afternoon of October 15, 1996, a passing driver told Border Patrol agents at the Highway 86 permanent stationary checkpoint in El Centro, California, that two cars heading north, with Mexicali license plates, had just made U-turns on the highway shortly before the checkpoint. Upon receiving the tip, two Border Patrol Agents, Brian Johnson and Carl Fisher, got into separate marked patrol cars and headed south to investigate. Approximately one minute later (and about one mile from the checkpoint), the two agents saw a blue Chevrolet Blazer and a red Nissan sedan, both with Mexicali plates, pull off the shoulder and re-enter the highway, heading south. 

According to the agents, the area where they first observed the cars is used by lawbreakers to drop off and pick up undocumented aliens and illegal drugs, while evading inspection. Its use for such purposes is due in part to the fact that the view of that part of the highway area from the Border Patrol checkpoint is blocked. The location, according to Agent Johnson, is the only place where it is feasible to turn around both safely and with impunity. After that point, the road narrows and is in plain view of the checkpoint. The highway itself runs through the open desert and there is a fence on either side.

Both agents testified that almost all of the stops made by the Border Patrol at the turnaround site resulted in the discovery of "a violation of some sort . . .” involving either illegal aliens or narcotics. In contrast, Agent Johnson said that similar stops made in connection with turnarounds near other checkpoints did not result in arrests nearly as frequently. He attributed the difference to the fact that travelers routinely miss their turnoffs to camping sites near those other checkpoints. Before the northbound Highway 86 checkpoint, however, there are no exits, driveways, or roads nearby that a driver might accidentally pass by. In fact, the only exit off of Highway 86 in that area is a private driveway to the Elmore Ranch, some two miles from the turnaround point. 

The place where the agents saw that the vehicles had stopped following the U-turn was a deserted area on the side of the southbound highway located opposite the large sign on the northbound side advising drivers that the checkpoint was open. As Agent Johnson testified, the sign was the first indication to northbound drivers that the Border Patrol's facility was operational. The checkpoint in question had been closed for some time and had reopened only a day or two earlier.

At the suppression hearing, Agent Johnson testified that the majority of people going through the El Centro checkpoint are Hispanic. This demographic makeup is typical of the larger region of which the city El Centro is a part. In Imperial County, where El Centro is located, Hispanics make up roughly 73% of the population. See U.S. Census Bureau, "Population Estimates for Counties by Race and Hispanic Origin: July 1, 1999." Agent Johnson also testified that as he pulled behind the Blazer, he noted that both the driver and the passenger appeared to be Hispanic. Johnson stated that when the driver and passenger noticed him behind them, the passenger picked up a newspaper and began reading. This, according to Agent Johnson, further aroused his suspicions. Johnson then stopped the Blazer, identified himself as a Border Patrol agent, and asked about the citizenship of the two occupants. In response to Johnson's inquiries, the driver, Lorenzo Sanchez-Guillen, and his passenger, Sylvia Renteria-Wolff, showed Agent Johnson I-586 cards, which allow Mexican citizens to travel up to 25 miles inside the United States for no longer than 72 hours at a time. As the Blazer had been stopped approximately 50 miles from the border, Johnson then brought the two occupants to the checkpoint for processing.

In the meantime, Agent Fisher continued to follow the second car, a red Nissan sedan. According to Fisher, when he and Agent Johnson first drew near the two cars, the Nissan began to accelerate. As Fisher caught up with the vehicle, he could see that the second driver also appeared to be Hispanic. Fisher ultimately pulled the Nissan over after following it for approximately four miles. Appellant German Espinoza Montero-Camargo was the driver. After stopping the car, Agent Fisher, with the aid of Agent Johnson, who had returned to help him, searched the trunk and found two large bags of marijuana. A subsequent search of the Blazer back at the checkpoint turned up a loaded .32 caliber pistol in the glove compartment and an ammunition clip that fit the pistol in the passenger's purse.

Montero-Camargo, Sanchez-Guillen, and Renteria-Wolff were charged with conspiracy to possess marijuana with intent to distribute in violation of 21 U.S.C. §§ 846 and 841(a)(1), as well as possession of marijuana with intent to distribute in violation of 21 U.S.C. § 841(a)(1). Sanchez-Guillen was also charged with being an illegal alien in possession of ammunition in violation of 18 U.S.C. § 922(g)(5) and § 924(a)(2) and aiding and abetting the carrying of a firearm during the commission of a drug trafficking crime in violation of 18 U.S.C. § 924(c)(1) and (2). The three defendants filed a pre-trial motion to suppress on the ground that the vehicle stop was not based on reasonable suspicion. When the district court denied the motion, Montero-Camargo entered a conditional guilty plea to conspiracy to possess and possession of marijuana with the intent to distribute; he reserved the right to challenge on appeal two of the district court's determinations, including the denial of the motion to suppress. Sanchez-Guillen went to trial, and a jury convicted him of conspiracy to possess and possession of marijuana with the intent to distribute, as well as being an illegal alien in possession of ammunition. He raised a number of issues on appeal.

In denying the motion to suppress, the district court conceded that the government's case "was somewhat weak," but concluded that, upon considering "all the factors that the officers had in their possession at the time that each of them made the stops, . . . there was a sufficient founded suspicion to make an investigatory stop." Those factors, as the district court categorized them, included: 1) the tip about a U-turn made in the middle of the highway just before the checkpoint by two cars with Mexican license plates; 2) the alleged driving in tandem and the Mexicali license plates which supported the inference drawn by the officers that these were the two cars identified by the tipster; 3) the area in question, which, based on the officers' experience with previous stops, is "a notorious spot where smugglers turn around to avoid inspection" just before the first sign indicating that the checkpoint was in fact open; 4) the fact that the occupants of both cars appeared to be of Hispanic descent; and 5) the fact that the passenger in the Blazer picked up a newspaper as the Border Patrol car approached. The district judge concluded that when these factors were considered in light of the officers' experience, they supported a finding of reasonable suspicion.

On appeal, Montero-Camargo and Sanchez-Guillen argued that the district court erred in denying the motion to suppress. The panel majority agreed, however, with the district court's conclusion. It did so by listing, without further explication, a number of factors, including: apparent avoidance of a checkpoint, tandem driving, Mexicali license plates, the Hispanic appearance of the vehicles' occupants, the behavior of Renteria-Wolff, the agent's prior experience during stops after similar turnarounds, and the pattern of criminal activity at the remote spot where the two cars stopped. Although we reach the same result as both the district judge and the panel majority, we do so on the basis of a more selective set of factors. 

      ANALYSIS
1. The Reasonable Suspicion Calculus
The Fourth Amendment "applies to all seizures of the person, including seizures that involve only a brief detention short of traditional arrest." United States v. Brignoni-Ponce, 422 U.S. 873, 878, 45 L. Ed. 2d 607, 95 S. Ct. 2574 (1975). Accordingly, the Fourth Amendment requires that such seizures be, at a minimum, "reasonable." In order to satisfy the Fourth Amendment's strictures, an investigatory stop by the police may be made only if the officer in question has "a reasonable suspicion supported by articulable facts that criminal activity may be afoot. . . ." United States v. Sokolow, 490 U.S. 1, 7, 104 L. Ed. 2d 1, 109 S. Ct. 1581 (1989) (citing Terry v. Ohio, 392 U.S. 1, 30, 20 L. Ed. 2d 889, 88 S. Ct. 1868 [1968]).

Like probable cause determinations, the reasonable suspicion analysis is "not 'readily, or even usefully, reduced to a neat set of legal rules'" and, also like probable cause, takes into account the totality of the circumstances. Sokolow, 490 U.S. at 7-8 (quoting Illinois v. Gates, 462 U.S. 213, 232, 76 L. Ed. 2d 527, 103 S. Ct. 2317 [1983]). Although the level of suspicion required for a brief investigatory stop is less demanding than that for probable cause, the Fourth Amendment nevertheless requires an objective justification for such a stop. See 490 U.S. at 7. As a result, the officer in question "must be able to articulate more than an 'inchoate and unparticularized suspicion’ or 'hunch' of criminal activity." Illinois v. Wardlow, 528 U.S. 119, 145 L. Ed. 2d 570, 120 S. Ct. 673, 676 (2000). Rather, reasonable suspicion exists when an officer is aware of specific, articulable facts which, when considered with objective and reasonable inferences, form a basis for particularized suspicion. See United States v. Cortez, 449 U.S. 411, 418, 66 L. Ed. 2d 621, 101 S. Ct. 690 (1981); United States v. Salinas, 940 F.2d 392, 394 (9th Cir. 1991).

The requirement of particularized suspicion encompasses two elements. See Cortez, 449 U.S. at 418. First, the assessment must be based upon the totality of the circumstances. Second, that assessment must arouse a reasonable suspicion that the particular person being stopped has committed or is about to commit a crime. See id.; see Terry v. Ohio ("this demand for specificity in the information upon which police action is predicated is the central teaching of this Court's Fourth Amendment jurisprudence"). Accordingly, we have rejected profiles that are "likely to sweep many ordinary citizens into a generality of suspicious appearance. . . ." United States v. Rodriguez, 976 F.2d 592, 595-96 (9th Cir. 1992) (concluding that the factors cited in the case — namely, a Hispanic man carefully driving an old Ford with a worn suspension who looked in his rear view mirror while being followed by agents in a marked car — described "too many individuals to create a reasonable suspicion that this particular defendant was engaged  in criminal activity"); see also United States v. Rodriguez-Sanchez, 23 F.3d 1488, 1492  (9th Cir. 1994) (holding that reasonable suspicion cannot be based "on broad profiles which cast suspicion on entire categories of people without any individualized suspicion of the particular person to be stopped").

In Brignoni-Ponce, the Court listed factors which officers might permissibly take into account in deciding whether reasonable suspicion exists to stop a car. Those factors include: (1) the characteristics of the area in which they encounter a vehicle; (2) the vehicle's proximity to the border; (3) patterns of traffic on the particular road and information about previous illegal border crossings in the area; (4) whether a certain kind of car is frequently used to transport contraband or concealed aliens; (5) the driver's "erratic behavior or obvious attempts to evade officers"; and (6) a heavily loaded car or an unusual number of passengers. With time, however, "subsequent interpretations of these factors have created a highly inconsistent body of law," and we have given them varying weight in varying contexts. United States v. Hernandez-Alvarado, 891 F.2d 1414, 1416 (9th Cir. 1989).

As the list of factors set out in Brignoni-Ponce suggests, sometimes conduct that may be entirely innocuous when viewed in isolation may properly be considered in arriving at a determination that reasonable suspicion exists. In United States v. Sokolow, the Supreme Court held that: “’in making a determination of probable cause the relevant inquiry is not whether particular conduct is “innocent” or “guilty,” but the degree of suspicion that attaches to particular types of noncriminal acts.’ That principle applies equally well to the reasonable suspicion inquiry." 490 U.S. 1, 10, 109 S. Ct. 1581, 104 L. Ed. 2d 1 (1989) (quoting Illinois v. Gates, 462 U.S. 213, 243-44, n. 13, 76 L. Ed. 2d 527, 103 S. Ct. 2317 [1983]); see also United States v. Franco-Munoz, 952 F.2d 1055, 1057 (9th Cir. 1991). In short, conduct that is not necessarily indicative of criminal activity may, in certain circumstances, be relevant to the reasonable suspicion calculus. See Wardlow, 120 S. Ct. at 677. At the same time, however, innocuous conduct does not justify an investigatory stop unless there is other information or surrounding circumstances of which the police are aware, which, when considered along with the otherwise innocuous conduct, tend to indicate criminal activity has occurred or is about to take place. 

In all circumstances, "the officer is entitled to assess the facts in light of his experience in detecting illegal entry and smuggling." Brignoni-Ponce, 422 U.S. at 885. Nevertheless, "while an officer may evaluate the facts supporting reasonable suspicion in light of his experience, experience may not be used to give the officers unbridled discretion in making a stop." Nicacio v. INS, 797 F.2d 700, 705 (9th Cir. 1986), overruled in part on other grounds in Hodgers-Durgin v. De La Vina, 199 F.3d 1037, 1045 (9th Cir. 1999); see also United States v. Jimenez-Medina, 173 F.3d 752, 754 (9th Cir. 1999). In other words, an officer's experience may furnish the background against which the relevant facts are to be assessed, see Cortez, 449 U.S. at 418, as long as the inferences he draws are objectively reasonable; but "experience" does not in itself serve as an independent factor in the reasonable suspicion analysis.
 
2. The Factors Considered by the District Court

As noted above, the district court based its determination that reasonable suspicion existed on a series of factors: 1) the U-turn made before the checkpoint by the two cars; 2) the driving in tandem and the Mexicali license plates; 3) the area at which the U-turn occurred included a well-known drop-off point for smugglers; 4) the Hispanic appearance of the three defendants; and 5) Renteria-Wolff's picking up the newspaper after glancing back at the patrol cars. Although we agree with the district court that reasonable suspicion did exist to justify an investigatory stop, we conclude that some of the factors on which the district court relied are not relevant or appropriate to the reasonable suspicion analysis. We begin by considering the factors in that category, before turning to address those which the district court properly considered.


In concluding that reasonable suspicion existed, both the district court and the panel majority relied in part upon the Hispanic appearance of the three defendants. We hold that they erred in doing so. We first note that Agent Johnson testified at the suppression hearing that the majority of people who pass through the El Centro checkpoints are Hispanic, and thus, presumably have a Hispanic appearance.

As we stressed earlier, reasonable suspicion requires particularized suspicion. See Wardlow, 120 S. Ct. at 676; see also Hernandez-Alvarado, 891 F.2d at 1417; Jimenez-Medina, 173 F.3d at 754. Where, as here, the majority (or any substantial number) of people share a specific characteristic, that characteristic is of little or no probative value in such a particularized and context-specific analysis. See Rodriguez-Sanchez, 23 F.3d at 1492 (holding that reasonable suspicion cannot be based "on broad profiles which cast suspicion on entire categories of people without any individualized suspicion of the particular person to be stopped"). As we put it in Rodriguez, "we are not prepared to approve the wholesale seizure of miscellaneous persons . . . in the absence of well-founded suspicion based on particular, individualized, and objectively observable factors which indicate that the person is engaged in criminal activity." 976 F.2d at 596 (holding that a stop cannot be upheld where the factors tendered as justification are "calculated to draw into the law enforcement net a generality of persons unmarked by any really articulable basis for reasonable suspicion . . . .") (emphasis added).

In arriving at the dictum suggesting that ethnic appearance could be relevant, the Court relied heavily on now-outdated demographic information. In a footnote, the Court noted that:

 
The 1970 census and the INS figures for alien registration in 1970 provide the following information about the Mexican-American population in the border States. There were 1,619,064 persons of Mexican origin in Texas, and 200,004 (or 12.4%) of them registered as aliens from Mexico. In New Mexico there were 119,049 persons of Mexican origin, and 10,171 (or 8.5%) registered as aliens. In Arizona there were 239,811 persons of Mexican origin, and 34,075 (or 14.2%) registered as aliens. In California there were 1,857,267 persons of Mexican origin, and 379,951 (or 20.4%) registered as aliens.

Brignoni-Ponce, 422 U.S. at 886 n.12. Brignoni-Ponce was handed down in 1975, some twenty-five years ago. Current demographic data demonstrate that the statistical premises on which its dictum relies are no longer applicable. The Hispanic population of this nation, and of the Southwest and Far West in particular, has grown enormously — at least five-fold in the four states referred to in the Supreme Court's decision. According to the U.S. Census Bureau, as of January 1, 2000, that population group stands at nearly 34 million. Furthermore, Hispanics are heavily concentrated in certain states in which minorities are becoming if not the majority, then at least the single largest group, either in the state as a whole or in a significant number of counties. According to the same data, California has the largest Hispanic population of any state — estimated at 10,112,986 in 1998, while Texas has approximately 6 million. As of this year, minorities — Hispanics, Asians, blacks and Native Americans — comprise half of California's residents; by 2021, Hispanics are expected to be the Golden State's largest group, making up about 40% of the state's population. Today, in Los Angeles County, which is by far the state's biggest population center, Hispanics already constitute the largest single group.


In this case, the two cars driven in tandem by Montero-Camargo and Sanchez-Guillen made U-turns on a highway, at a place where the view of the border officials was obstructed, and stopped briefly at a locale historically used for illegal activities, before proceeding back in the direction from which they had come. The U-turn occurred at a place at a location where it was unlikely that the cars would have reversed directions because they had missed an exit. Moreover, the vehicles in question bore Mexicali license plates and the U-turn occurred just after a sign indicating that a Border Patrol checkpoint that had been closed for some time was now open. We conclude that these factors, although not overwhelming, are sufficient to constitute reasonable suspicion for the stop. In reaching that result, however, we firmly reject any reliance upon the Hispanic appearance or ethnicity of the defendants. We also do not consider Renteria-Wolff's behavior in glancing at the Border Patrol car in the rear view mirror and then picking up and reading a newspaper.

In affirming the district court's ruling, we note that the agents' initial decision to investigate the tip and to pursue the two vehicles was made without any knowledge on their part of the defendants' ethnicity or Hispanic appearance. Agents Johnson and Fisher observed that appearance only when the officers subsequently caught up with the defendants' cars. Moreover, the agents had enough information to justify the stop before they became aware of the defendants' likely ethnicity. Under these circumstances, there is no need to remand the matter to the district court for reconsideration of its decision. Instead, we AFFIRM the district court's denial of the motion to suppress.

SEARCH AND SEIZURE

Modern search-and-seizure theory, reflected in the statement that the Fourth Amendment “protects people, not places” (from Katz v. United States, 389 U.S. 347 [1967]), means that not every trespass by law enforcement agents constitutes an unlawful search. But when police and other agents of the government intrude on property rights, the character of their trespass determines whether the owner’s expectations of privacy have been compromised. Attempts by federal and state courts to determine what legitimate property rights may be, and what constitutes a denial of those rights and becomes an unconstitutional invasion, have resulted in an almost daily examination of Fourth Amendment matters. The consequence has been a virtual tower of Babel when faced with deciphering search and seizure. This problem is further complicated by the fact that although many of the High Court’s statements on the Fourth Amendment have been policy setting in nature, the sweeping variety of circumstances to which the amendment’s protection might apply could not be anticipated. Many of these were left to the state and other federal courts to decide. In this behalf, what follows is a sampling of recent Fourth Amendment decisions, selected to demonstrate in part how broad the spectrum of search and seizure has become. 

Garbage
It has been the holding of a number of appellate courts that the Fourth Amendments gives individuals a privacy interest in their garbage when it is enclosed in opaque containers. Otherwise, police could learn about people’s activities, associations, and beliefs by indiscriminately rummaging through their garbage. If officers have probable cause to believe that incriminating evidence is contained in someone’s trash, the courts have ruled, they can obtain a search warrant (see, for example, State [Hawaii] v. Tanaka, 34 CrL 2277 [1985]).

As the result of Supreme Court decisions during 1988, however, police who look for evidence of crime in trash or garbage cans appear to be free now to extend those searches beyond public property—such as the curb of a street—onto private residential property. The Supreme Court bypassed a test case on the issue, thus sending at least a temporary signal that a 1988 ruling on trash searched may be broader than it seemed initially. 

On December 12, 1988, in an order containing no explanation or comment, the justices declined to review the case of Trahan v. Nebraska (44 CrL 4015), which involved a claim that police in Fremont, NE, had made a warrantless search of trash cans located just 4 feet from the door of a trailer home. The appeal in the case contended that the trash was located within the curtilage of the home and thus should have been beyond the reach of police acting without a warrant. 

Trahan appeared to be a potential sequel to the court’s decision in the case of California v. Greenwood (43 CrL 3029[1988]), already discussed in the textbook. In that decision, the justices ruled—by a 6-2 vote—that the Fourth Amendment “does not . . . prohibit the warrantless search and seizure of garbage left for collection outside the curtilage of a home.” In the Greenwood case, the trash inspected by police without a warrant was placed on the curb at the side of a public street—that is, definitely on public property. 

In another part of the majority opinion in the Greenwood case, the court declared that warrantless searches could be made into trash left “in an area particularly suited for public inspection . . . for the express purpose of having strangers take it.” Since someone’s private yard is not ordinarily a place suited for public inspection, that comment, too, implied that the decision should have been understood as applying only in an area beyond the curtilage of a home. The Greenwood decision, in fact, is formally reported in legal casebooks now as a ruling only on trash left outside the curtilage. 

In Trahan, however, the Nebraska Supreme Court interpreted the decision more broadly. The state court said police do not need a warrant to go through the trash or garbage that has been left for collection at a designated location and accessible to the public. The court went on to indicate that it made no difference, constitutionally, whether the trash was within the curtilage of the defendant’s property, as long as it was placed where trash collectors normally would pick it up and where it was out in the open, accessible to the public.

The case involved Randall Trahan of Fremont, who was convicted of possessing cocaine, promoting gambling, and possessing gambling records. He was placed on three years’ probation. The case had begun when police got a tip that Trahan was engaged in an illegal bookmaking operation at his trailer home and at a local bar. On 10 different occasions, police went through the trash left outside the trailer home and outside the bar and found betting slips. They had no warrant on any of those occasions. On the basis of those discoveries, police then got a search warrant; while searching Trahan’s trailer, they found cocaine inside.

In his appeal to the Supreme Court, Trahan sought only to challenge the warrantless inspection of the trash left outside the trailer home. Trahan has use of an area extending to 12 feet behind the trailer—his yard, in effect. He left his garbage cans about 4 feet from the trailer home’s back door, and that is where police looked into them. 

The sole question Trahan asked the justices to resolve was whether a private individual has a constitutionally protected expectation of privacy in “garbage that is left within the curtilage of his property.” State officials, opposing the appeal, did not contest that the trash was within the curtilage but rather argued that the facts were not distinguishable from those that existed in Greenwood. 

Since the Supreme Court refused to hear the case, there was no way to know what the justices may have thought of the case. But until another test case reaches the High Court involving trash within the curtilage, Trahan is the nearest thing to an indication in favor of searches of trash left outside someone’s door for the trash collector. It would appear that only if officers actually entered the dwelling, or some part of it, such as a porch, would they have crossed the constitutional line.
Consent Searches 


The U.S. Supreme Court handed down two recent decisions on the Fourth Amendment and traffic stops in Knowles v. Iowa, 525 U.S. 113, 119 S.Ct. 484 (1998), and Atwater v. City of Lago Vista, 121 S.Ct. 1536 (2001).


Knowles v. Iowa 

Police officers making a routine traffic stop may (1) order out of a vehicle both the driver and any passengers, (2) perform a "pat-down" of a driver and any passenger upon reasonable suspicion that they may be armed and dangerous, (3) conduct a "Terry pat-down" of the passenger compartment of a vehicle upon reasonable suspicion that an occupant is dangerous and may gain immediate control of a weapon, and (4) even conduct a full search of the passenger compartment, including any containers therein, pursuant to a custodial arrest. 

An Iowa policeman stopped petitioner Knowles for speeding and issued him a citation rather than arresting him. The officer then conducted a full search of the car, without either Knowles's consent or probable cause, found marijuana and a "pot pipe," and arrested Knowles. Before his trial on state drug charges, Knowles moved to suppress the evidence, arguing that because he had not been arrested, the search could not be sustained under the "search incident to arrest" exception recognized in United States v. Robinson, 414 U.S. 218, 38 L. Ed. 2d 427, 94 S. Ct. 467. The trial court denied the motion and found Knowles guilty, based on state law giving officers authority to conduct a full-blown search of an automobile and driver where they issue a citation instead of making a custodial arrest. In affirming, the Iowa Supreme Court applied its bright-line "search incident to citation" exception to the Fourth Amendment's warrant requirement, reasoning that as long as the officer had probable cause to make a custodial arrest, there need not in fact have been an arrest.
 
The search at issue, authorized as it was by state law, nonetheless violates the Fourth Amendment. Neither of the two historical exceptions for the "search incident to arrest" exception (see Robinson, supra, at 234), is sufficient to justify the search in the present case. First, the threat to officer safety from issuing a traffic citation is a good deal less than that in the case of a custodial arrest. While concern for safety during a routine traffic stop may justify the "minimal" additional intrusion of ordering a driver and passengers out of the car, it does not by itself justify the often considerably greater intrusion attending a full field-type search. Even without the search authority Iowa urges, officers have other, independent bases to search for weapons and protect themselves from danger. Second, the need to discover and preserve evidence does not exist in a traffic stop, for once Knowles was stopped for speeding and issued a citation, all evidence necessary to prosecute that offense had been obtained. Iowa's argument that a "search incident to citation" is justified because a suspect may try to hide evidence of his or her identity or of other crimes is unpersuasive. An officer may arrest a driver if the officer is not satisfied with the identification furnished, and the possibility that an officer would stumble onto evidence of an unrelated offense seems remote. 


Atwater v. City of Lago Vista

A Texas statute (1) required front-seat car passengers to wear seatbelts if the car was equipped with such belts, (2) required drivers to secure with a seatbelt any small child riding in the front of a car, and (3) made a violation of either provision a misdemeanor punishable by a fine of not more than $50. A city police officer in Texas, having observed a woman driving a pickup truck without wearing a seatbelt—and with her 3-year-old son and 5-year-old daughter unsecured by seatbelts in the front seat—pulled the driver over. According to the driver's subsequent allegations, (1) the officer threatened to take the children into custody with the driver; (2) after a neighbor took charge of the children, the driver was handcuffed, placed in a squad car, and taken to the local police station; (3) officers at the station had the driver remove her shoes, jewelry, and glasses and empty her pockets; (4) the officers took the driver's photograph and placed her in a cell alone for about an hour; and (5) the driver was taken before a magistrate and released on $310 bond. The driver ultimately pleaded no contest to misdemeanor seatbelt offenses and paid a fine. The driver and her husband filed suit in a Texas state court under 42 USCS 1983 against the arresting officer, the city, and the city's chief of police. Among the driver's allegations was that the defendants had violated the driver's right under the federal Constitution's Fourth Amendment to be free from unreasonable seizures. The defendants removed the suit to the United States District Court for the Western District of Texas, which granted summary judgment for the defendants. A panel of the United States Court of Appeals for the Fifth Circuit, in reversing on appeal, concluded that an arrest for a first-time seatbelt offense was an unreasonable seizure within the meaning of the Fourth Amendment (165 F3d 380). However, the court of appeals, in vacating the panel's decision en banc and affirming the district court's judgment, reasoned that (1) it was undisputed that the officer had had probable cause to arrest the driver, and (2) there was no evidence in the record that the officer had conducted the arrest in an extraordinary manner unusually harmful to the driver's privacy interests (195 F3d 242).

The United States Supreme Court affirmed. In an opinion by Souter, joined by Rehnquist, Scalia, Kennedy, and Thomas, it was held that (1) if a police officer has probable cause to believe that an individual has committed even a very minor criminal offense in the officer's presence, then the officer is authorized—but not required—by the Fourth Amendment to make a custodial arrest without balancing costs and benefits or determining whether the arrest is in some sense necessary; and (2) under the circumstances presented, the driver's arrest satisfied the Fourth Amendment's requirements.

Three interesting cases decided in 1991 are presented below: Florida v. Bostick, a major U.S. Supreme Court ruling exhibited in the textbook; State v. Hyland, a Missouri case with circumstances similar to Bostick; and U.S. v. Giraldo, a U.S. district court case involving consent by false pretenses. 

1. Florida v. Bostick (49 CrL 2270 [1991]). The drug interdiction technique known as “working the buses” is not per se unconstitutional, a majority of the Supreme Court declared in this case. More precisely, a seizure does not inevitably occur within the meaning of the Fourth Amendment whenever police board a passenger bus during a stopover, approach passengers in their seats, and ask them questions and seek permission to search their luggage. Rather, the rule for bus encounters is the same as that for encounters between citizens and police in other public places: Under all the circumstances, would a reasonable person have felt free to decline the officers’ requests or end the encounter in another way?

In this Florida case, Broward County officers boarded a Miami-to-Atlanta bus stopped in Fort Lauderdale and, without particularized suspicion, engaged the defendant in conversation where he sat. After telling him that he could refuse, they requested his consent to search his bags. He assented, and they found cocaine in one bag. The trial court, without making factual findings, denied suppression, but the Florida Supreme Court eventually reversed that ruling. According to the majority, the state court essentially adopted a per se rule that a seizure occurs whenever police work the buses in such a fashion and that the lack of reasonable suspicion in such cases renders those seizures unconstitutional. 

Justice O’Connor, speaking for the majority, rejected the notion that such random police encounters aboard buses necessarily constitute seizures. The High Court’s prior decisions make clear that a seizure does not occur each and every time an officer approaches and questions a person in public, she noted. The bare fact that the encounter in this case took place in the cramped confines of a bus does not render this situation qualitatively different, O’Connor said. Where the Florida Supreme Court went wrong, she explained, was in deeming such an encounter a seizure in every instance because a passenger whose bus is about to depart and whose luggage is aboard would not feel “free to leave” the vehicle. She stressed that a passenger on board a soon-to-depart bus will not feel free to leave whether or not the police are present. “Free to leave” is the wrong question in this setting, O’Connor reasoned; instead, the appropriate inquiry is whether a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter. She viewed this case as analytically indistinguishable from INS v. Delgado (466 U.S. 210 [1984]), which held that factory employees were not “seized” for Fourth Amendment purposes when some immigration officials went through their workplace questioning workers about their status and others stood at the exits. Here, as in Delgado, any compunction an individual may have felt to remain rather than depart was the result of something other than the actions of law enforcement officials. 

Given the absence of findings by the trial court, and the state supreme court’s reliance on the lone factor of the bus setting, the majority remanded the case for a determination of whether, under the totality of the circumstances, the defendant was seized when he consented to the search.

In response to the dissenters’ complaint that the majority allows the police to approach people at random and ask them potentially incriminating questions, O’Connor pointed out that this proposition is by no means novel.

Justice Marshall, joined in dissent by Justices Blackmun and Stevens, argued that this police tactic bears all the indicia of coercion and unjustified intrusion associated with the general warrant and violates the core values of the Fourth Amendment. 

2. State v. Hyland (50 CrL 1103 [1991]). A police officer who had been granted permission by a motorist to look inside a suitcase in his vehicle’s trunk to see if it contained clothes was not justified, upon observing clothing in the opened luggage, in reaching beneath the topmost garments and feeling around, a majority of the Missouri Court of Appeals held. Therefore, a package of marijuana the officer found under the clothing must be suppressed. 

The devilishly difficult question posed by this case is whether the defendant, in allowing the officer to open the suitcase and look inside, implicitly consented to his rummaging through its contents, the majority said. It found guidance in Arizona v. Hicks (480 U.S. 321 [1987]), which held that officers conducting an exigent circumstances search of premises conducted a further (search,” unrelated to the reason for the initial intrusion, by lifting a turntable sitting in plain view to see its serial number. What is important about Hicks, the majority pointed out, is that it held that merely moving the turntable several inches amounted to more than merely looking. In view of the Hicks rationale, the majority decided, acceding to the officer’s request to open and look in the suitcase did not amount to consent to search beneath the surface clothing. 

The majority distinguished this case from Florida v. Jimeno (49 CrL 2175 [1991]), which held that a motorist’s consent to an officer’s request to search his car for drugs was sufficient to permit a search of a closed bag in the vehicle. Jimeno indicated that a consent search may extend to things capable of containing its expressed object. Here, though, the officer never expressed an intention to search for any particular object, so the defendant cannot be deemed to have consented to a search beyond a superficial look inside the suitcase. 

3. U.S. v. Giraldo (46 CrL 1464 [1990]). A warrantless entry of an apartment effected by police officers who posed as gas company employees and falsely warned the defendant of a possible gas leak violated the Fourth Amendment, the U.S. District Court for the Eastern District of New York ruled. This case is distinguishable from the cases upholding residential entries gained by police using other sorts of deceptions, the court said, in that it involved a bogus claim that the defendant might be facing a life-threatening emergency. In this situation, the defendant’s decision to allow the agents to come in cannot be characterized as truly voluntary. Furthermore, permitting the police to engage in this type of ruse is contrary to public policy, because it might prompt people fearful of the government to bar officials seeking to protect them from a real emergency. Because the officers’ initial entry was unlawful, the court concluded, consent to search given them by the defendant shortly thereafter was invalid and drugs discovered by them must be suppressed. 

Office Searches
Although O’Connor v. Ortega (41 CrL 3001 [1987]) was not a criminal case, it was nevertheless significant for criminal justice in that it reduced the scope of the Fourth Amendment protection against search and seizure with regard to workplace searches by public employers. The case inquired into a government employer’s search of a worker’s office and files, and the decision reflected some division among the justices as to how such cases ought to be handled. It is clear from the holding, however, that neither a warrant nor probable cause is necessary for a government employer to conduct a search that is appropriately initiated and reasonable in scope for the purpose of investigating work-related misconduct.

Magno J. Ortega, a physician and psychiatrist, was an employee of a California state hospital and had primary responsibility for training physicians in a psychiatric residency program. Hospital officials became concerned about possible improprieties in his management of the program, particularly with respect to his acquisition of a computer. In addition, there were charges against him concerning sexual harassment of female hospital employees and inappropriate disciplinary action against a resident. While he was on administrative leave pending investigation of the charges, hospital officials, allegedly in order to inventory and secure state property, searched his office. They seized personal items from his desk and file cabinets that were later used in administrative proceedings that resulted in his discharge. No formal inventory of the property in the office was ever made, and all the other papers in the office were merely placed in boxes for storage. 

Dr. Ortega filed an action against the hospital officials in federal district court under 42 U.S.C. 1983, alleging that the search of his office violated the Fourth Amendment. On cross-motions for summary judgment, the district court concluded that the search was proper because there was a need to secure state property in the office. Affirming in part, reversing in part, and remanding the case, the court of appeals concluded that Ortega had a reasonable expectation of privacy in his office. The hospital officials, in turn, appealed, and the Supreme Court granted certiorari.

In a 5-to-4 decision, the High Court ruled against Ortega, holding that public employers have “wide latitude” to search employees’ offices, desks, and files without warrants or probable cause to believe that the search will uncover evidence of wrongdoing. 

Justice O’Connor, joined by the Chief Justice and Justices White and Powell, concluded the following:


1.

Searches and seizures by government employers or supervisors of the private property of their employees are subject to Fourth Amendment restraints. An expectation of privacy in one’s place of work is based upon societal expectations that have deep roots in the history of the amendment. However, the operational realities of the workplace may make some public employees’ expectation of privacy unreasonable when intrusion is by a supervisor rather than a law enforcement official. Some government offices may  be so open to fellow employees or the public that no expectation of privacy is reasonable. Given the great variety of work environment in the public sector, the question whether an employee has a reasonable expectation of privacy must be addressed on a case-by-case basis. Because the record did not reveal the extent to which hospital officials may have had work-related reasons to enter Dr. Ortega’s office, the Court of Appeals should have remanded the matter to the District Court for its further determination. However, a majority of this Court agrees with the determination of the Court of Appeals that Ortega had a reasonable expectation of privacy in his office. Regardless of any expectation of privacy in the office itself, the undisputed evidence supports the conclusion that Ortega had a reasonable expectation of privacy at least in his desk and file cabinets.


2.

In determining the appropriate standard for a search conducted by a public employer in areas in which an employee has a reasonable expectation of privacy, what is a reasonable search depends on the context within which the search takes place, and requires balancing the employee’s legitimate expectation of privacy against the government’s need, supervision, control, and the efficient operation of the workplace. Requiring an employer to obtain a warrant whenever the employer wishes to enter an employee’s office, desk, or file cabinets for a work-related purpose would seriously disrupt the routine conduct of business and would be unreasonable. Moreover, requiring a probable cause standard for searches of the type at issue here would impose intolerable burdens on public employers. Their intrusions on the constitutionally protected privacy interests of government employees for noninvestigatory, work-related purposes, as well as for investigations of work-related misconduct, should be judged by the standard of reasonableness under all the circumstances. Under this standard, both the inception and the scope of the intrusion must be reasonable. 

AUTOMOBILE SEARCHES

United States v. Ross (456 U.S. 798 [1982]), mentioned briefly in the chapter, cleared up some of the confusion surrounding automobile searches — at least for the time being. Much of this confusion stemmed from New York v. Belton (453 U.S. 454 [1981]) and Robbins v. California (453 U.S. 420 [1981]), both decided a year earlier. In Belton, a speeding automobile was pulled over. Marijuana that was in plain view was seized, the occupants of the auto were placed under arrest, and an arrest search was initiated. On the back seat of the car was Belton’s jacket, in which the officer found cocaine. The High Court upheld the search of the jacket as a valid search incident to arrest. In Robbins, a station wagon was pulled over because of its erratic movements. As the officer approached the vehicle, he smelled marijuana smoke. He patted down the defendant and found marijuana in his pocket. After putting the defendant in the patrol car, the officer searched the wagon’s recessed luggage compartment and found a tote bag containing 30 pounds of marijuana. The Supreme Court allowed suppression of the marijuana on the grounds that the search of the tote bag was not valid. 

Given this decision, what was the confusing issue in Belton and Robbins? Basically, the confusion came from the Court’s attempt to preserve privacy for closed containers such as briefcases, luggage, and the like. In Belton, the cocaine was in a jacket pocket; in Robbins, it was in a closed container. 

In Ross, a reliable informant told police that the defendant was selling narcotics that were kept in the trunk of his car. The car was later stopped, the driver was arrested, and the officers opened the trunk and found a closed paper bag that contained heroin. At police headquarters, another warrantless search of the trunk revealed a zippered pouch containing cash. Ross was convicted on the evidence found in the search. The Supreme Court ruled that the searches were valid. What was the effect of the Ross decision? It overturned Robbins, and thus waived the expectation of privacy for closed containers found by the police in legitimate warrantless searches of automobiles. 

More recently, the Supreme Court ruled that the police can search a parked car for drugs, guns, or other evidence of a crime while arresting a driver or passengers nearby. In the case of Thornton v. United States (03-5165 [2004]), Virginia police in 2001 spotted a man driving a flashy gold Lincoln Town Car and decided to run the tag, which was discovered to be issued to a 1982 Chevrolet. Before the officers could pull him over to give him a ticket, Thornton pulled into a shopping center and got out of the vehicle. The officer then arrested Thornton, searched his pockets, found marijuana and crack-cocaine, and then searched his car and discovered a gun. The driver was charged with federal drug and firearms crimes. In denying the driver's motion to suppress the handgun as the fruit of an unconstitutional search, a federal district court concluded that the automobile search had been valid under Belton.

After the driver was convicted on all counts, he appealed, arguing that Belton was limited to situations where the officer initiated contact with an arrestee while the arrestee was still in the automobile. The United States Court of Appeals for the Fourth Circuit (1) concluded that the search of the driver's automobile had been reasonable under Belton and (2) affirmed the convictions.

In the ruling, the Court held:

The Belton rule applied even when the officer first made contact with the arrestee after the arrestee had left the vehicle. So long as an arrestee was the sort of "recent occupant" of a vehicle such as the arrestee in the instant case, officers could search the vehicle incident to the arrest, as:

(1) In Belton, the court had placed no reliance on the fact that the officer in that case had ordered the occupants out of the vehicle or initiated contact with them while they remained within the vehicle.

(2) There was no basis to conclude that the span of the area generally within the arrestee's immediate control was to be determined by whether (a) the arrestee exited the vehicle at the officer's direction; or (b) the officer initiated contact with the arrestee while the arrestee remained in the vehicle.

(3) In all relevant aspects, the arrest of a suspect who was next to a vehicle presented identical concerns regarding officer safety and the destruction of evidence as did the arrest of a suspect who was inside the vehicle.

(4) In some circumstances it might be safer and more effective for officers to conceal their presence from a suspect until the suspect had left the vehicle.

(5) A rule applying Belton only when an officer initiated contact with a suspect would obfuscate the constitutional limits of a Belton search.

Clarifying Plain View

In Arizona v. Hicks (40 CrL 3320 [1987]), the court examined the scope of what constitutes plain view and what does not when law enforcement officers have lawfully entered a constitutionally protected area. 

A bullet fired through the floor of James Hicks’s apartment injured a man on the floor below. Police entered the apartment to search for the shooter, for other victims, and for weapons, and there they seized three weapons and discovered a stocking-cap mask. While there, one of the policemen noticed two sets of expensive stereo components and, suspecting that they were stolen, read and recorded their serial numbers—moving  some of them, including a turntable, to do so—and phoned in the numbers to headquarters. 

Upon learning that the turntable had been taken in an armed robbery, the officer seized it immediately. Hicks was subsequently indicted for robbery, but the state trial court granted his motion to suppress the evidence that had been seized, and the Arizona Court of Appeals affirmed. Relying upon a statement in Mincey v. Arizona (437 U.S. 385 [1987]), that a warrantless search must be “strictly circumscribed by the exigencies which justify its initiation,” the court of appeals held that the policeman’s obtaining the serial numbers violated the Fourth Amendment because it was unrelated to the shooting, the exigent circumstance that justified the initial entry and search. Both state courts rejected the contention that the policeman’s actions were justified under the plain view doctrine. 

The Supreme Court ruled in favor of Hicks, as follows:


1.

The policeman’s actions come within the purview of the Fourth Amendment. The mere recording of the serial numbers did not constitute a “seizure” since it did not meaningfully interfere with Hicks’s possessory interest in either the numbers or the stereo equipment. However, the moving of the equipment was a search separate and apart from the search that was the lawful objective of entering the apartment. The fact that the search uncovered nothing of great personal value to Hicks is irrelevant.


2.

The plain view doctrine does not render the search reasonable under the Fourth Amendment.


a.

The policeman’s action directed to the stereo equipment was not ipso facto unreasonable simply because it was unrelated to the justification for entering the apartment. That lack of relationship always exists when the plain view doctrine applies. In saying that a warrantless search must be “strictly circumscribed by the exigencies which justify its initiation,” Mincey was simply addressing the scope of the primary search itself and was not overruling the plain view doctrine by implication.



b.

   However, the search was invalid because, as the State concedes, the policeman had only a “reasonable suspicion”—i.e., less than probable cause to believe—that the stereo equipment was stolen. Probable cause is required to invoke the plain view doctrine as it applies to seizures. It would be illogical to hold that an object is seizable on lesser grounds, during an unrelated search and seizure, than would have been needed to obtain a warrant for it if it had been known to be on the premises. Probable cause to believe the equipment was stolen was also necessary to support the search here, whether legal authority to move the equipment could be found only as the inevitable concomitant of the authority to seize it, or also as a consequence of some independent power to search objects in plain view. 


3.

The policeman’s action cannot be upheld on the ground that it was not a “full-blown search but was only a cursory inspection” that could be justified by reasonable suspicion instead of probable cause. A truly cursory inspection—one that involves merely looking at what is already exposed to view, without disturbing it—is not a search for Fourth Amendment purposes and therefore does not even require reasonable suspicion. This Court is unwilling to create a subcategory of “cursory searches” under the Fourth Amendment.

The “Stalking Horse” and the Plain View Doctrine


In the case before the United States Court of Appeals Second Circuit, United States v. Reyes (283 F.3d 446 

[2000]), the justices once again examined the scope of what constitutes plain view and what does not when law enforcement officers have lawfully entered a constitutionally protected area. This time, the property was that of a probationer.


The defendant argued that evidence of marijuana plants being grown in his yard and in his home should have been suppressed. Defendant contended that U.S. probation officers conducted a warrantless search of his property, discovered the marijuana plants in his yard by unlawfully standing in a constitutionally protected curtilage area and acted as a "stalking horse" for the U.S. Drug Enforcement Agency. [The term stalking horse refers to a “decoy.”] The district court had noted that the seizure of marijuana plants from defendant's property was proper because the probation officers were lawfully at his house as part of their duty to visit the parolee and monitor his behavior. The instant court affirmed, but found that the "stalking horse" defense theory is nonexistent since the objectives and duties of probation officers and law enforcement personnel are often parallel and frequently intertwined.


"Contraband that falls within the plain view of a probation officer who is justified [in] being in the place where the contraband is seen may properly be seized by the probation officer" if it is "immediately apparent that the item is contraband with respect to the supervisee." Committee on Criminal Law of the Judicial Conference of the United States, Model Search and Seizure Guidelines (1993), at VII, reprinted in Supervision of Federal Offenders, app. C, at 6; cf. United States v. Kiyuyung, 171 F.3d 78, 83 (2d Cir. 1999). ("Under the 'plain view' exception [to the warrant requirement], 'if police are lawfully in a position from which they view an object, if its incriminating character is immediately apparent, and if the officers have a lawful right of access to the object, they may seize it without a warrant.'" (quoting Minn. v. Dickerson, 508 U.S. 366, 375 (1993)). That is, "[an] item that is . . . observed in plain view may be seized if the probation officer has reasonable grounds to believe that the item is contraband or constitutes evidence of a violation of a condition of release." Model Search and Seizure Guidelines (1993), at VII, reprinted in Supervision of Federal Offenders, app. C, at 6.

Having established that the probation officers were lawfully standing in Reyes's driveway, the "plain view" doctrine applies. Here, the probation officers simply glanced around the yard and spotted the illicit marijuana—at which point they were lawfully authorized to seize the plants. Cf. Raines, 243 F.3d at 421 (finding marijuana plants were in plain view when observed by deputy sheriff proceeding to back of defendant's home to serve of civil process); Hammett, 236 F.3d at 1060-61 (finding marijuana plants were in plain view when observed by police officers circling home to locate occupants).

THE EXCLUSIONARY RULE: THE GOOD-FAITH EXCEPTION

When Illinois v. Gates was addressed by the U.S. Supreme Court in 1983, many constitutional scholars felt that the Court would deal with a long-awaited good-faith exception to the exclusionary rule. In its broadest sense, the exception suggested that if police were acting in good faith when they violated someone’s constitutional rights, then any evidence illegally seized should not be suppressed. However, the Court sidestepped the issue in Gates, leaving it for another term. 

Testing the Good-Faith Exception

With the High Court’s ruling in U.S. v. Leon during mid-1984, a limited good-faith exception was adopted. It did not apply in all instances of good faith, only those in which the problem was a defective warrant. As such,

 the limitation was essentially to the extent that had been indicated in the Senate’s Exclusionary Rule Limitation Act. One of the earliest tests of Leon in the state courts came in People v. Barbarick (37 CrL 2236 [1985]), addressed by the California Court of Appeals in 1985. In 1982, the defendant, Leo Allen Barbarick, was convicted of misdemeanor possession of cannabis and sentenced to six months in jail. He was released on his own recognizance (ROR) pending appeal upon the condition that he “submit of his person, automobile, garage, or home for the purpose of detection of narcotics, dangerous drugs, or marijuana by a probation officer or any other law enforcement officer.” The defendant stated that he accepted the condition of his release. 

Subsequently, two police officers drove to the defendant’s residence to serve him with papers in a civil matter. As they drove up to the rear of the house and stopped, one officer observed the defendant looking out a window of the house and then heard a loud bang from the house. The officers parked and walked around to the front of the house. As they came around the corner, they saw the defendant rushing out of a garden-greenhouse area about 30 feet away. The defendant hurried past the officers into the house. A sprinkler system came on in the garden-greenhouse, and the defendant, appearing nervous, returned to where the officers were standing in the yard. The officers smelled the odor of burning marijuana coming from the house. While one of the officers served the defendant with the civil papers, the other, his suspicions aroused and knowing of the search condition, walked to the entrance of the garden-greenhouse. He observed numerous marijuana plants growing there amidst thick foliage. The defendant was arrested. 

The trial court found that although the search condition of the ROR release was invalid, the officers had nevertheless conducted the search in good faith. On appeal, the California Supreme Court agreed, citing the lesson in Leon that the exclusionary rule should not be applied where its underlying rationale—deterrence—is absent.

One of the more recent tests came in 2004, when the Michigan Supreme Court adopted a good-faith exception to the exclusionary rule in the case of People v. Goldston (No. 122364). 

After the September 11, 2001, terrorist attacks, police learned that Glenn Goldston was posing as a fireman to collect money. A search warrant was later issued to search a given address. While searching the address, police discovered firefighter paraphernalia, a firearm, and marijuana. Goldston was charged with firearm and drug crimes. He filed a motion to suppress, arguing that the search warrant did not connect him to the place searched nor did it state when police had spotted Goldston collecting money. The trial court agreed that the warrant was not supported by probable cause. The appeals court denied the prosecution leave to appeal. The state supreme court reversed, finding the search to be permissible under a good-faith exception to the exclusionary rule.

Good Faith Searches Under Invalid Statutes

Illinois v. Krull (40 CrL 3327 [1987]), mentioned only briefly in the textbook, addressed this question: Does the Fourth Amendment exclusionary rule apply to evidence obtained as the result of a warrantless search conducted by police in objectively reasonable reliance upon a statute that authorizes warrantless administrative searches but is later held to violate the Fourth Amendment?

An Illinois statute, as it existed in 1981, required licensed motor vehicle and vehicular parts sellers to permit state officials to inspect certain required records. In 1981, pursuant to the statute, a police detective entered an automobile wrecking yard owned by Abert Krull and asked to see records of vehicle purchases. The detective was told that the records could not be located, but he was given a list of approximately five purchases. After receiving permission to look at the cars in the yard, the detective ascertained that three were stolen and that a fourth had had its identification number removed. He then seized the cars, and Krull was arrested and charged with various crimes. The state trial court granted Krull’s motion to suppress the evidence seized from the yard, agreeing with a federal court ruling, issued the day after the search, that the state statute violated the Fourth Amendment because it permitted officers unbridled discretion in their warrantless searches. The state supreme court affirmed, rejecting the prosecution’s argument that the seized evidence was admissible because the detective had acted in good-faith reliance on the statute in making the search. 

The U.S. Supreme Court ruled in favor of the State of Illinois, commenting as follows:


1.

The Fourth Amendment exclusionary rule does not apply to evidence obtained by police who acted in objectively reasonable reliance upon a statute authorizing warrantless administrative searches.



a.

Application of the exclusionary rule in these circumstances would have little deterrent effect on future police misconduct, which is the basic purpose of the rule.



b.

Application of the exclusionary rule cannot be justified on the basis of deterring legislative misconduct. Police, not legislators, are the focus of the rule. Furthermore, there is no evidence to suggest that legislatures are inclined to ignore or subvert the Fourth Amendment. 



c.

The contention that the application of the exclusionary rule is required because large numbers of people are affected by a warrantless administrative search statute is not persuasive. Although the number of individuals affected may be considered in weighing the costs and benefits of applying the rule, the fact that many are affected will not require the rule’s application if such application will not have a meaningful deterrent effect. 



d.

The contention that the exception to the exclusionary rule recognized here will discourage criminal defendants from presenting meritorious Fourth Amendment claims is also not persuasive. Defendants will always be able to argue in a suppression motion that the officer’s reliance on the warrantless search statute was not objectively reasonable and therefore was not in good faith.


2.

The detective’s reliance on the Illinois statute was objectively reasonable. Even assuming that the statute was unconstitutional because it vested state officials with too much discretion, this constitutional defect would not have been obvious to a police officer acting in good faith. 
THE EXCLUSIONARY RULE: OTHER CONSIDERATIONS

Although the meaning of the exclusionary rule is unquestionably clear—that illegally seized evidence is inadmissible at trial— nevertheless issues have been brought forth in the courts as to its scope and precise meaning. 

For example, the U.S. Supreme Court declined to clarify the reach of the exclusionary rule in the 1999  case of Pryor v. U.S. (98-7046 [1999]). In this case, a Florida woman argued that the exclusionary rule should apply when a convicted criminal is sentenced.  

Alishia Pryor pleaded guilty in 1997 to possessing and intending to distribute the 22.4 grams of crack- cocaine police found in her car while arresting her. Police later searched Ms. Pryor's home, where they found another 391.3 grams of the drug, although authorities conceded that the court warrant police used to search her home was defective.

As part of a plea bargain, prosecutors agreed not to use as evidence any of the cocaine taken from Pryor's home. However, that evidence was taken into account in Pryor’s sentencing, and she was given 11 years 4 months in prison. Her self-authored appeal argued that federal sentencing guidelines would have reduced her prison term to about half that time if her sentence had been based only on the cocaine found in her car. The U.S. Court of Appeals for the Eleventh Circuit upheld Pryor's prison sentence for her crack- cocaine conviction.

In California, the First District Court of Appeals overruled a superior court judge in 1998, holding that police officers who saw the door to a house open without anyone appearing to be home, and who found the residence in a "shambles," were entitled to enter the premises without a warrant. Furthermore, the evidence gathered at the premises was allowed to be presented in the trial, thus reinstating charges of possession and manufacturing of cocaine for sale against the occupant. The case is People v. Ray (A077757 [1998]).

The police had been called to the home on Christmas afternoon, 1996, after a neighbor reported the unusual condition of the house. At the suppression hearing, two officers testified that they knocked several times without a response and became concerned that the messy conditions inside might indicate a burglary.

The officers said they found cocaine and money in plain view. They then left the residence to report their findings to their supervisor. Other officers later searched the premises pursuant to a warrant and seized the evidence, which the trial judge later ordered suppressed.

While the ruling justice called the law "equivocal" on whether or not an officer may enter an open and unoccupied home on the basis of reasonable suspicion, she looked to the exclusionary rule precedence set by the Supreme Court cases in upholding limited warrantless searches of residences in various circumstances.

The initial, warrantless entry into the home was limited in scope and duration, she stated, involving only plain view observation and no opening of interior doors or containers or damage to property. Comparing the police’s behavior in the case to a protective sweep following arrest, she concluded that the governmental interest in public safety outweighed any interest the defendant might have in avoiding the limited "degree of intrusion" caused by the entry.

CLASS PROJECTS AND DISCUSSION TOPICS
There are many important Fourth Amendment cases discussed in Chapter 8 of the textbook. One of the best ways to have the students fully understand their meaning is to pick out the more interesting ones, such as Mapp v. Ohio, and have your students read the full opinion. Then break the class into two groups — one group to represent the prosecution, the other group to represent the defense. Have them argue the case.
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