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Chapter 9


C H A P T E R  9
Beyond the Limits of the Law:

Police Crime, Corruption,

and Brutality 

SUMMARY

Police misconduct falls primarily into two areas: corruption and the excessive use of violence. Police corruption reflects illegal activities for economic gain, including payment for services that police are sworn to do as part of their law enforcement role. Police violence, in the forms of brutality and the misuse of deadly force, involves the wrongful use of police power.

Police corruption can occur in many ways, but observers and researchers in the field of police behavior agree that it is most manifest in nine specific areas: meals and services, kickbacks, opportunistic theft, planned theft, shakedowns, protection, case fixing, private security, and patronage. Policing is rich in opportunities for corruption—more so than most, if not all, other occupations. 

Three major theories that attempt to explain the persistence of police corruption have gained considerable attention—the society-at-large explanation, the structural account, and the rotten-apple analogy. The society-at-large theory has attempted to locate the incidence of corruption among officers within a larger frame of relationships with citizens—specifically, those relations that involve the acceptance of gifts and gratuities for service and the waiver of minor traffic fines. The structural explanation can be seen as an extension of the society-at-large hypothesis. In this view, officers develop a cynical attitude when they begin to realize that dishonesty and criminal behaviors are not limited to lawbreaking citizens but are also found among those considered upstanding citizens, including officers in their own departments. Lastly, the rotten-apple theory asserts that corruption occurs among a few bad officers in an otherwise honest department. In this view, criminal behavior among officers is the result of a breakdown of morality among certain officers that has the potential to spread like a contagion through the rest of the department.

Police violence has been relatively visible throughout American history but has received much attention in recent years by the U.S. Supreme Court and the Kerner Commission. Studies have shown that police violence occurs most often when people show disrespect for officers, when police encounter certain types of offenders, and when police try to coerce confessions.

In the past, police brutality was considered to be a practice limited to a few sadistic officers. More recent commentaries suggest that while it is not particularly widespread, it appears to be an unfortunate consequence of departmental norms of conduct and the police role. Specifically, the dangerous and often controversial role of police officers can contribute to the police “working personality” that involves a variety of performance-related pressures, elements of authoritarianism, pervasive suspicion, racism, hostility, insecurity, and cynicism. Also related is the “watchman’s style” of policing, which tends to be most prevalent in departments that are located within disproportionately poor, minority communities. Police violence also includes the improper use of deadly force: a shoot-to-kill doctrine based on common law principles that persist in a few law enforcement agencies.

Attempts to control police misconduct of all varieties have emanated from the legislature, from civilian review boards, and from police agencies themselves. Perhaps the most effective method is police professionalization, which views brutality as incompetent policing and corruption as beneath the dignity of effective law enforcement agents. 

CHAPTER TOPIC OUTLINE


1.

Police corruption involves illegal activities for economic gain, including payment for services that police are sworn to do as part of their law enforcement role. 

· For a detailed examination of police misconduct in historical context, see Exhibit 9.1, Historical Perspectives on Crime and Justice: “Clubber” Williams and the Tenderloin
· Exhibit 9.2, Historical Perspectives on Criminal Justice: Cops and Coppers

2.

The Varieties of Police Corruption



a.

Meals and services

· Discounts and free meals

· Purchase of “police presence”




b.

Kickbacks 

· Referrals of suspects to lawyers, etc.

· Routine kickbacks through the use of departmental files



c.

Opportunistic theft

· Funds taken from a gambling raid

· Goods taken from the scene of a crime

· Drugs confiscated from suspects



d.

Planned theft and robbery

· Organized theft by officers

· Not tolerated by police departments

e. Shakedowns

· Money in lieu of enforcing the law



f.

Protection

· Prostitution, gambling, narcotics, and pornography



g.

Case fixing

· Accepting bribes in lieu of making an arrest

· Perjury for a fee

· Traffic-ticket fixing is likely the most common form, often does not involve monetary payment.



h.

Private security

· Police protection for a fee

· Private employment of public police

i.

Patronage

·  The use of one’s position to influence decision making

·  Payments for falsification of records 

   3.

Explanations of Police Corruption



a.

The society-at-large explanation

· Attempts to locate the incidence of corruption among officers within a larger frame of relationships with citizens—specifically, those relations that involve the acceptance of gifts and gratuities for service and the waiver of minor traffic fines.



b.

The structural explanation

· An extension of the society-at-large hypothesis. In this view, officers develop a cynical attitude when they begin to realize that dishonesty and criminal behaviors are not limited to lawbreaking citizens but are also found among those considered upstanding citizens, including officers in their own departments.



c. 
The rotten-apple explanation

· Asserts that corruption occurs among a few bad officers in an otherwise honest department. In this view, criminal behavior among officers is the result of a breakdown of morality among certain officers that has the potential to spread like a contagion through the rest of the department.

   4.

Police Violence




a.

Brown v. Mississippi established the High Court’s position on brutality as far as coerced confessions were concerned.



b.

The Kerner Commission ranked police practices in patrolling the urban ghetto as primary stimuli for urban riots in the 1960s.

   5. 
Police Brutality



a.

Exhibit 9.3, A View from the Field: Police Death Squads in Rio de Janeiro



b.

William A. Westley’s study in 1949 found disrespect for the police to be considered the main justification for roughing a man up. 

c.

Brutality is not the result of a few bad apples, but rather an unfortunate consequence of the police role.

d.

“Working personality”: involves a variety of performance-related pressures, elements of authoritarianism, pervasive suspicion, racism, hostility, insecurity, and cynicism.

e.

“Watchman’s style”: tends to be most prevalent in departments that are located within disproportionately poor, minority communities.
Most officers ignore minor problems and act tough in serious situations; often leads to organized corruption, discriminatory arrests, and unnecessary police violence.

f.

Police authority

g.

Judgments of social value

h.

Police decision making

i.

Exhibit 9.4, Gender Perspectives on Crime and Justice: Women Police Officers and Violence


6.

Deadly Force



a.

By common law, police were authorized to use deadly force, as a last resort, to apprehend a fleeing felon.



b.

Contemporary statutes authorize the use of reasonable force to arrest but not of more force than is necessary. Thus, how much force to use is a matter of discretion.



c.

Number of citizens killed each year by police intervention is relatively small, but there is widespread perception that African Americans are singled out as victims.

d.

Tennessee v. Garner held that the use of deadly force against a fleeing felon was proper only when it was necessary to prevent an escape and if there was a probable cause to believe that the suspect posed a significant threat of death or serious injury to the officer or others. See also Exhibit 9.5. 



e.

Suicide by cop



f.

Tasers and nonlethal use of force: hundreds of police departments across the nation are issuing Tasers to their officers in an attempt to reduce the number of fatal shootings by police. Is this a good idea? 


7.

Controlling Police Misconduct



a.

Legislative control in the area of decriminalization of those victimless crimes that generate police corruption. Some laws have been relaxed (such as decriminalization of marijuana in a few states), but long-term legislative impact seems unlikely (see Exhibit 9.4, Drugs, Crime, and Justice: Police Corruption and the Drug Legalization Debate).



b.

Civilian review boards. Policing the police by citizens has the potential for reducing misconduct, but such boards received so much opposition from both police and citizens that many have been disbanded.



c.

Police control

· Preventive control through internal accountability, tight supervision, and the abolition of corrupting practices

· Punitive control by means of “internal policing”—the “headhunters” and “shoo-fly cops”

d.    Police professionalization. Brutality becomes defined as incompetent policing, and corruption is seen as an offense against police pride and dignity.


Other Topics of Interest:

Critical Thinking in Criminal Justice: “Zero Tolerance” and Police Shooting 


Famous Criminals: Lizzie Borden

KEY TERMS AND CONCEPTS


civilian review boards




“police presence”

police brutality





police professionalism

police corruption 




Tennessee v. Garner

LEARNING OBJECTIVES

After a thorough study of Chapter 9, students should be able to answer the following questions:


1.

What is police corruption?

2.

What are the main areas in which police corruption manifests itself?


3.

What are the primary explanations for why police corruption occurs?


4.

What is police brutality?


5.

What are the primary explanations for why police brutality occurs?


6.

What is the “split-second syndrome”?


7.

What are the best ways of controlling police misconduct?


8.

What is meant by “police professionalism”?


9.

What are civilian review boards?

SUPPLEMENTARY LECTURE MATERIALS

FRANK SERPICO AND THE KNAPP COMMISSION

The epic of Frank Serpico and the Knapp Commission is an important item in the history of police corruption and is examined at length here.

The events that led up to the Knapp Commission likely dated back to the 19th century, because police corruption had been widespread in New York City for well over 100 years. But the more immediate circumstances had a considerably shorter history, dating only to March 5, 1960, the day that patrolman Frank Serpico graduated from the Police Academy.

Serpico had always wanted to be a cop; it had been his life’s ambition, and he looked forward to his first assignment on the patrol squad at the “eight-one”, cop talk for the 81st Precinct in Brooklyn, New York. But within a few short weeks he found that police work was not all that he had expected it to be. And, too, he found much that he had not anticipated. 

It was the petty kinds of graft that his peers took part in that bothered Serpico the most. Food at the cheapest possible price seemed to be a precinct preoccupation, and he was taken around to all the local establishments that were good to the boys at the precinct, as it was said. But he found it demeaning to see fellow police officers taking free meals, especially since most restaurants generally palmed off leftovers from the previous day or items on the menu that weren’t moving. 

As a rookie cop, Serpico was also disgusted by the fine art of “copying,” or sleeping on duty, a time-honored police practice that in other cities went under such names as “hudding,” “going down,” or “holing up.” His biggest problem however, was the small bribes that most officers seemed willing to take.

On January 24, 1966, Frank Serpico was transferred to plainclothes work, and after a 28-day training program he was assigned to Brooklyn’s 90th Precinct. As a plainclothesman, Serpico was working in so-called public morals law enforcement, which focused primarily on prostitution and gambling. During his first six years on the force he had heard many rumors, and the idea of regular payoffs to police was unbelievable to him. But in August 1966, the unbelievable became a reality. One afternoon a fellow cop handed him an envelope with “300" scribbled across it. “It’s from Jewish Max,” the officer said. Max, Serpico subsequently discovered, was a well-known gambler operating in the area. Jewish Max was being protected by a local plainclothes officer, and $300 was to be Serpico’s monthly note.

The days when everything was just a rumor were over for Frank Serpico. This was no traffic-ticket bribe, free meal, or petty shakedown, and he felt he had to do something about it. Not knowing where else he could go or whom he could trust, Serpico went to Detective Dark, a friend who thought graft was wrong anywhere and always. Dark took Serpico first to Captain Philip Foran, who at the time headed the police’s Department of Investigation squad. Foran, however, after hearing Serpico out, simply remarked that unless Serpico wanted to end up at the bottom of the river, he should keep his mouth shut. Dark then took Serpico to Jay Kriegal, Mayor John V. Lindsay’s right-hand man. But Kriegal said that it was important not to upset the police. Months went by, and nothing was done.

In December 1966, Serpico was transferred to a plainclothes squad in the Bronx, where he found corruption to be even more widespread than in Brooklyn. At this point, he went to First Deputy Commissioner John Walsh, the number-two man in the NYPD, but again nothing was done. Still more months passed. Dark took Serpico to Arnold Fraiman, the commissioner of investigation, who dismissed the issue, saying Serpico was a psycho. 

By this time it was October 1967, more than a year after the $300 note from Jewish Max had surfaced. Dark had always felt that all Serpico really had was a small-time police corruption story, but he was curious that no one seemed to want to do anything about it. So he dragged Serpico everywhere.

By the end of 1967 Dark had interested the Bronx district attorney, Burton Roberts, in a grand jury probe, if Serpico would agree to testify. Serpico agreed. During the early months of 1968, eight of Serpico’s fellow officers were investigated, and indictments were handed down by the following year. But Serpico was not impressed. There were a number of trials: two cops were convicted, two were sentenced after pleading guilty, three were acquitted, and one case was still pending. No one was questioning the higher-ups, and there was still no investigation of the large-scale corruption that characterized the police department. But for Serpico some things had changed. Now it was known that he was an officer who broke the code of silence. He felt that his life was in danger. Furthermore, in January 1969 he was transferred into what was then known as the “pussy posse,” the midtown Manhattan prostitution detail. As Serpico put it: “I finally got my reward for being a good guy. Times Square and the whore patrol!”

Throughout 1969, Dark continued to badger Commissioner Fraiman, but still nothing happened. Dark also went back to Kriegal at the mayor’s office. Kriegal replied only that Mayor Lindsay was up for reelection, and that was the first priority. 

The situation took a step in another direction, however, when on February 12, 1970, David Dark and Frank Serpico, along with Manhattan plainclothes inspector Paul Delise and a fourth (and still anonymous) police officer, approached reporter David Burnham of the New York Times. They told Burnham their story, and two months later, on April 25, it became front-page news. 

Burnham’s story created a sensation. For weeks, police corruption was a major topic in the Times, the New York Daily News, and the New York Post, and it received equal attention on nightly radio and television broadcasts. Serpico’s revelations became national news as well, for the corruption was occurring in New York, and that was Mayor John V. Lindsay’s city. 

Lindsay was well known across the country. He was an appealing political figure, and in 1968, at age 47, one national magazine had voted him the best-looking man in America. But, more importantly, Lindsay was a presidential hopeful, and police corruption was hardly a topic welcomed by the charming host of Fun City. Even more controversy surfaced when the New York police commissioner, Howard Leary, charged the Times with smear tactics—“McCarthyism all over again,” as he put it. 

Lindsay, however, in the tradition of an astute public servant, had made plans to protect the image of himself, his administration, and his city even before Burnham’s exposé appeared. The story had taken months to prepare, and by late April the discussions between Serpico and Burnham were known all over New York. On April 23, two days before the Times story broke, Lindsay announced the appointment of his own special committee to investigate police corruption. It was called the Rankin Committee, named after J. Lee Rankin, the corporate counsel of the city of New York.

Yet, despite Lindsay’s efforts, there was further turmoil and suspicion. The Times story mentioned that Arnold Fraiman, who by the time of the exposé had moved from his post as NYPD commissioner of investigation to that of state supreme court justice, had known about Serpico’s revelations since May 30, 1967, and had done nothing about them. Lindsay’s staff assistant Jay Kriegal was also named as having been privy to the information for almost two years. In addition, the composition of the Rankin Committee was called into question. Every last one of its members owed political allegiance to the Lindsay administration, and most conspicuous on the committee was the incumbent police primary commissioner, Howard Leary.

Within a month, the Rankin Committee had voted itself out of existence, recommending that the mayor replace it with one independent of any official political ties. Lindsay did so, over the heated objections of the police commissioner, the Policemen’s Benevolent Association, and the police rank and file. To head the new commission was Percy Whitman Knapp, a 61-year-old Wall Street lawyer. Knapp obtained fellow commission members, a chief counsel, $325,000 from the city council, and a staff of agents and lawyers. Undercover operatives were recruited from the police department’s own ranks, and sent throughout New York to entrap crooked cops. Police Commissioner Leary continued to object, until one Sunday morning when he simply walked away from his job.

During the summer of 1970, the Knapp Commission began its investigations, and at about the same time, Frank Serpico was transferred to Narcotics.

On Wednesday, February 3, 1971, Serpico was shot in the face by Edgar Mambo Echevaria, a 24-year-old drug dealer, while his partners, patrolman Arthur Cesare and Gary Roteman, allegedly looked on. Cesare and Roteman claimed that they had gone to Serpico’s aid; Serpico said they didn’t. The new police commissioner, Patrick V. Murphy, was relieved when he heard that Serpico was alive and that he had not been shot by a fellow officer, but there were rumors that Frank Serpico had been set up.

Meanwhile, Serpico lay in a hospital, partially paralyzed with a bullet in his face. As the news of the shooting spread through the department, there seemed to be little sympathy. Crudely written notices appeared anonymously on precinct bulletin boards, asking sardonically for contributions to hire a lawyer to defend the guy who shot Serpico and to pay for lessons to teach him to shoot better. 

One month after the Serpico shooting, in another part of the city, a 28-year-old woman was arrested on prostitution charges. The arrest was a routine one, but its aftermath would serve as one of the biggest breaks for the Knapp Commission.

The woman was a Dutch immigrant and had been a prostitute for only two years. She had been arrested a number of times, and on each occasion she went to her lawyers. Her worry was that a conviction on morals charges would result in deportation. Yet, somehow, her lawyers always managed to get her charges reduced to loitering, disorderly conduct, or vagrancy. Perhaps her successes in court had been simple good fortune, or perhaps they had been something else. Nevertheless, there seemed to be something very special about her. Her name was Xavier Hollander, the woman who became known to the world as “the Happy Hooker.” 

At the time of her March 1971 arrest, Ms. Hollander’s attorney, Irwin Germaise, arranged a meeting with patrolman William Phillips, who claimed that for $10,000 he could fix her case up and down the line. Negotiating for Hollander was her boyfriend, Teddy Ratnoff. But Ratnoff was hardly a boyfriend. He had worked his way into Xavier’s life on the pretext of being an agent for the New York Legislative Committee on Crime. He was interested in judicial acts of indiscretion—not prostitution—and wanted to wire her apartment. Ratnoff’s dialogues with Germaise and Phillips were recorded. 

Phillips was arrested by the Knapp Commission investigators. But the corrupt patrolman managed to make a deal. In exchange for immunity, he told of other officers who accepted payoffs. Wired for sound, he met with corrupt policemen and recorded their conversations; and he introduced commission investigators to others who were willing to talk. 

Serpico, while recovering from his gunshot wound, also worked with Knapp, and public hearings began in October 1971. The Knapp Commission hearings were televised, and the public heard from Serpico, Phillips, Dark, narcotics informants, commission agents, professional gamblers, and numerous others. The findings of the commission were staggering, with some 15,000 police officers found to be involved in some form of corruption. There was a period of reform, with a major overhaul of the city’s entire police administration. But not all of the corruption had been routed out. In May 1972, after the Knapp Commission had disbanded, a new scandal hit the NYPD. Twenty plainclothesmen, one policewoman, and three sergeants—in the very division where Frank Serpico had been given the envelope of money some six years before—were indicted for taking a quarter of a million dollars a year in bribes from gamblers linked to organized crime. 

PROSECUTING POLICE CORRUPTION
In contrast to that notorious Serpico/Knapp case, reprinted below is a digest of the opinion in U.S. v. Ambrose (35 CrL 2353 [1984]), a case reviewed by the Seventh Circuit Court of Appeals during the latter part of 1984. The case involved the conviction and sentencing of the Marquette 10, a group of former Chicago police officers who protected narcotics dealers for a period of more than three years.

Ten former Chicago policemen, known as the Marquette10, appealed their convictions for protecting narcotics dealers in the Marquette district. The evidence shows that for more than three years the defendants, in exchange for money and goods, failed to arrest two large drug distributors and their employees; warned the distributors of impending raids by honest policemen; ignored citizen complaints about the activities of the distributors in spite of such flaunting of their wares that the press of customers created traffic jams; and even beat up and threatened a competing drug dealer. The jury convicted the defendants of aiding and abetting federal narcotics violations, of extortion in violation of the Hobbs Act, and of violating the RICO statute, 18 USC 1961 - 68. They were sentenced to prison terms ranging from 10 to 20 years, followed by five years’ probation. 

This case raises the question of the interrelationship between 18 USC 2, the aiding and abetting statute, and 21 USC 848, the so-called kingpin statute, which is one of the sections of the Organized Crime and Control Act of 1970 that deals with Continuing Criminal Enterprises, Section 848, the only federal criminal statute that does not allow parole, and requires that heavy penalties be imposed on a person who commits a felony narcotics violation that is part of a continuing series of violations . . . (A) which are undertaken by such person [the kingpin] in concert with five or more other persons, and (B) from which such person obtains substantial income or resources. 21 USC 848(b)(2). The minimum penalty for a kingpin is 10 years without possibility of parole while the maximum is life imprisonment without possibility of parole.  The statute expressly forbids suspension or probation, although neither would be available in any case because a violation can be punished by life imprisonment. However, time off for good behavior is allowed for other than life sentences; for sentences of ten or more years, this enables the prisoner to cut his sentence by a third.

The defendants in this case are not kingpins. Therefore, they argue that Congress could not have intended to subject mere aiders and abettors to such harsh penalties intended for drug kingpins. The government concedes that this is true when the aiders and abettors are those whom the kingpin organizes, supervises, or manages. Otherwise, there would be no differential punishment for the kingpin; his lowliest accomplices would be subject to the same punishment as he. But that is not what we are being asked to do. The defendants are not mere employees, but the kingpins’ police protectors. Congress probably would have wanted them to be punishable, in an appropriate case as the kingpins themselves. The effectiveness of the kingpin statute might otherwise be reduced if a kingpin’s police protectors, whose efforts enabled a drug enterprise to flourish brazenly for years, could never be punished as aiders and abettors.

A harder question is whether the judge is bound by the minimum sentence provisions of 848 in sentencing the aider and abettor of a kingpin. Although a minimum sentence of 10 years without parole cannot be precisely equated to a sentence that does allow parole, it is approximately as severe as a 21-year sentence with parole. Under the former, a person would serve, with allowable good time credits, seven years; under the latter, a person would be eligible for parole after serving seven years. Obviously, a minimum 10-year sentence without parole takes from the trial judge a great deal of sentencing discretion. Although this was Congress’ desire with regard to the sentencing of the kingpin, we must decide whether, in interpreting the aiding and abetting statute, we would impute this same desire to Congress.

The aiding and abetting statute states: Whoever commits an offense against the U.S. or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal. 18 USC 2(a). Thus, although it is clear that an aider and abettor can be punished as severely as a principal, it is not clear whether he must always be punished so severely. History is against such an interpretation. The distinction between aiders and abettors and principals was drawn at the time when all felonies were punishable by death. Dividing culprits into principals and aiders and abettors enabled courts to punish less culpable offenders less severely. The need for the distinction, however, was diminished as judges acquired more sentencing discretion. There was even a movement to abolish it, which culminated in the enactment of 18 USC 2(a). But the purpose of the statute was not to make sure that aiders and abettors were always punished as severely as principals. 

Rather, instead of limiting sentencing discretion, history suggests that the abolition of the distinction presupposed such discretion. 

Equating the punishment of an aider and abettor to that of the kingpin would greatly curtail sentencing discretion because the minimum sentences are so severe and aider and abettor liability defined so broadly. Learned Hand’s classic definition requires only that the alleged aider and abettor “in some sort associate himself with the venture, that he participate in it as something that he wishes to bring about, that he seek by his action to make it succeed.” U.S. v. Peoni, 100 F2d 401, 402 (CA2 1938). There is nothing said about the magnitude and essentiality of the aider and abettor’s role. A policeman who took only an isolated bribe would still be an aider and abettor.

It would be artificial to assume that the Congressmen who voted for the statute in 1970 were aware that the aiding and abetting statute, last amended in 1951, might interact with the new law to curtail a judge’s power to differentiate between aiders and abettors and principals. 

The point is not that such accomplices ought not to be punishable by penalties as severe as those of 848. Our job is to mesh two statutes passed at different times without reference to each other. In so doing, we cannot ignore Solem v. Helm, 33 CrL 3220 (1983), which holds that a criminal sentence must be proportionate to the crime in order to pass constitutional muster. If we hold that an aider and abettor is within the minimum-sentence provisions of 848, even though he is sentenced under 18 USC 2, we shall create a situation where the statutory scheme requires disproportionate punishments. There will be cases where the kingpin’s misconduct is not particularly egregious, thus earning him the minimum 10-year sentence, and the aider and abettor’s culpability is even less. Yet, the aider and abettor would have to be given the same sentence.

Therefore, although we agree with the government that the defendants can be punished as aiders and abettors of kingpins, we remand for resentencing so that the judge can decide whether he wants to punish them as severely as he would have to do if they were kingpins themselves.  He may decide to reimpose the same sentences or to impose less severe ones. We hold that in sentencing an aider and abettor the district judge is not bound by the provisions in the kingpin statute.

The defendants further argue that their convictions for extortion under the Hobbs Act must be reversed on the ground that the interstate commerce affected must be legal. Although legal interstate commerce was affected to some degree in this case, it was admittedly incidental to the unlawful activity affected. It can be argued that to obstruct an illegal interstate business is a good thing that ultimately promotes the ultimate objectives of the Hobbs Act. Yet U.S. v. Hanigan, 681 F2d 1127, 31 CrL 2394 (CA9 1982), held that the Hobbs Act does not require that the interstate commerce affected by a defendant’s extortionate activity be legal.

We think this holding is correct, at least where, as here, the sums are extorted for protecting an illegal activity. Although punishing extortion that discourages legal commerce is the dominant purpose of the Act, discouraging extortion that obstructs illegal commerce is well within the Act’s language. It is unrealistic to suppose that all Congress cared about in passing the Hobbs Act was promoting trade among the states. Common sense suggests that commerce was a handle for enabling federal power to be brought to bear on criminal activities that states had difficulty controlling in view of their multistage incidence. 

THE MOLLEN COMMISSION
The Mollen Commission, established by New York City’s Mayor Dinkins in 1992 following widespread charges of police corruption, reported that the police department had systematically failed to address and investigate charges of corruption. In its preliminary report, the commission suggested that at least 10 of the city’s 72 precincts were under investigation for charges of corruption involving drug trafficking and protection of narcotics traffickers. 

The noted police researcher James J. Fyfe has his own views of the reasons for the Mollen business and its significance, as follows: 

1. NYPD was extremely successful in ridding itself of corruption during the 1970s and early 1980s, and came to believe that it had permanently licked the problem. It developed some complacency and dismantled some of the (often draconian) mechanisms it had put in place to prevent and detect corruption. Indeed, there existed among many NYPD personnel a sense that they were somehow morally superior to the pre-Knapp personnel, and that the temptations that seduced some officers in earlier years simply were not issues for the New Breed. In other words, only scumbags would be corrupt; we’ve gotten rid of scumbags and are much further along the evolutionary chain than were the old-timers; thus, we don’t need to do what may have been necessary in a department of scumbags. 

1. Many of NYPD’s bright lights and the people who should have been running it over the last several years left during the fiscal crisis of the 1970s. These include Joe McNamara (briefly police chief in Kansas City; longtime successful chief in San Jose; Harvard doctorate; now Hoover Institute Fellow); Neil Behan (15-years as police chief in Baltimore County; leader in the police anti-NRA movement); Pat Fitzsimons (15-year successful reform chief of Seattle); Tony Bouza; Fred Heineman (retired as chief of Raleigh, NC, after 10 or 12 years). The people who stayed, in great measure, were the pluggers rather than the inspired leaders: they were “nervous” holders of the best jobs they could get, and had few career options.


c.
Ed Koch was a mayor who believed in greatly centralized power and he appointed top police officials who followed suit. Decentralizations of authority and responsibility for dealing with misconduct shrank under Koch, especially after he appointed Ben Ward to be police commissioner. Ward trusted nobody but himself.


d.
When misconduct did come to light, everybody remotely connected with it was axed. The infamous “stun gun” scandal of 1986, for example, was the watershed. It involved six cops who tortured some young drug suspects with stun guns: the precinct’s entire supervisory and command staff was relieved. The division commander and his staff were also dumped; the commander of Queens (in charge of about 4,000 cops) was deemed derelict and his career ended; the Chief of Patrol (commander of 18,000 cops) was forcibly retired in disgrace. This sent out a message that, regardless of deservedness, heads would roll whenever misconduct surfaced. This created a paranoia among the already nervous brass (see b., above) and encouraged administrators to hope misconduct would go away, rather than to deal with it forthrightly and in knowledge that they would be supported by the department’s top leaders.


e.
The department (like Miami and Washington in recent years) hired too many officers too quickly (over 20,000 in the 1980s). As a consequence, the department was unable to properly screen, train, socialize, or supervise them. 


f.
The misconduct that developed was far less widespread but far more egregious than what was exposed during the Serpico/Knapp era. In the 1960s, every plainclothes (e.g., anti-gambling) unit in the city was on the gamblers’ pads, and many uniformed officers engaged in opportunistic thefts and shakedowns of people who violated victimless administrative regulations (blue laws; building codes). Narcotics corruption did exist, but it was a deep, dark secret because stealing drug dealers’ money (the mode) was considered dirty stuff. Today, really terrible stuff has been shown to exist among small groups of officers in what, so far, is a very small number of inner-city precincts. In other words, in the old days corrupt cops were following the norm in the units in which they worked, and officers like Serpico (who did not wish to go along with the norm of institutionalized corruption) were the deviants. Today, the norm appears to have been apathy, naiveté, and absence of will while a few officers engaged with impunity in the most deviant kinds of corrupt activities.

The morals? Hire good people regularly, train and socialize them carefully, and have administrators who are real leaders keep a close eye on them. 

POLICE BRUTALITY
Some of the most prominent theories in police research have been advanced by sociologist Jerome Skolnick. Skolnick’s first book focusing on police work was the 1966 Justice Without Trial: Law Enforcement in Democratic Society.  Published during the height of the civil rights movement and preceding a major increase in rates of violent crime, Skolnick’s book focused on the “working personality” of police officers (danger, authority, and efficiency) and proposed that there existed “distinctive cognitive tendencies in police as an occupational grouping.” This book would lay the groundwork for his later publications focusing on the police, including police brutality. One of Skolnick’s most significant contributions to the field on this topic was his collaboration with James Fyfe in the 1993 monograph Police and Excessive Use of Force. 

In this work, Skolnick and Fyfe link patterns of contemporary brutality with sociohistorical conditions of lynching and vigilante justice. Of central importance to this argument is a series of comparisons that are drawn between police brutality and citizen vigilantism. Skolnick and Fyfe define brutality as a conscious and deliberate action undertaken by officers toward suspects that are usually members of a marginalized social group. Further, officers who engage in brutality spend an inexorable amount of time and effort concealing their misdeeds. This is distinct from the use of unnecessary force, which Skolnick and Fyfe conclude is the result of well-meaning, inexperienced officers getting themselves into life-threatening scenarios in which force is the only means left to extricate themselves. 

Central to Skolnick and Fyfe’s comparison between brutality and vigilantism is the observation that most brutality, like most vigilantism, has been and continues to be directed at minority or otherwise-marginalized populations. First, Skolnick and Fyfe note that both police brutality and vigilante activities like lynching rely on legal mandates to facilitate extralegal use of force such that their actions can later be conceptualized as dimensions of their law enforcement role. Second, both uses of extralegal force serve as a response by dominant groups to perceived threats of destabilization aroused by marginalized groups. Additionally, both tend to rationalize their behavior by regarding the legal order’s response to the “threat” as inadequate. Finally, the activities of vigilantes and of officers who engage in brutality are designed to stabilize the social order and their position in it by punishing those who may attempt to disrupt it. Thus, in the words of one Los Angeles police officer, “We’re gonna teach this boy a lesson.” The production of contemporary police brutality, then, is achieved in part through the historical use of private violence to control certain populations in the wider social order. Further, the subculture of the police department contributes to the creation of the “working personality.” Central to many police officers’ conception of themselves is the notion that they are serving as a kind of moral force. In many ways, this can be likened to the discretionary powers embodied in the job and the dilemma this creates for officers who are faced with the distribution of street justice. Not only do officers determine what activity is right or wrong, but they often are placed in a position to judge the types of individuals who engage in illegal activities. 

In developing typologies of potential offenders (what Skolnick has termed “symbolic assailants”), police note the gestures, language, and attire of persons whom they have come to associate with being potentially dangerous. In the development of this typology, Skolnick and Fyfe take note of the importance of racism and nativism. As such, an “ordinary citizen” is defined by police as deviant only when his or her actions are consistent with activities associated with outcasts. The minority group member, foreigner, or outsider is automatically regarded by police as deviant regardless of his or her particular activities, gestures, or attire. In this way, some police may be more likely to patrol minority neighborhoods because they believe that crimes are more likely to occur in these areas than others. Further, questionable activities undertaken by a marginalized group member (e.g., the case of a black man in Los Angeles who refused to answer police questions and was subsequently beaten because police thought he was hiding a weapon) are likely to be regarded with suspicion by police officers and less likely to receive the benefit of the doubt. 

Other factors that Skolnick and Fyfe identify as contributing to police brutality include the “siege mentality” that is characteristic of many departments, particularly among those officers assigned to street duty. This “us against them” attitude is reinforced by the pervasiveness of the code of silence and the informal sanctions against reporting a fellow officer’s misdeeds. Further, some cops come to see certain outgroups as a central locus for social ills and perceive themselves as foot soldiers in a battle driven by their own moral sensibilities, fears, and beliefs. 

In order to overcome the conditions that contribute to police brutality, Skolnick and Fyfe suggest a series of structural changes designed to inhibit a police subculture that condones and possibly encourages the excessive use of force. They propose changes that target both the uppermost and lowest levels of police command: the police chief and street cops. A lifetime tenure and a lack of accountability for police chiefs create the potential for what Skolnick and Fyfe term “administrative arrogance.” Given their insularity from the outside world, chiefs can prescribe to their ranks who the “bad guys” are and dictate polices that target certain groups or areas. Further, chiefs may tell their subordinates to use no more force than is necessary to subdue a suspect but may encourage them to “teach them a lesson” by failing to investigate and/or punish misconduct complaints. To overcome the structural insularity of the uppermost echelon of police command, Skolnick and Fyfe recommend that police chiefs be held accountable for the actions of their department. One such method of reinforcing accountability involves instituting autonomous civilian review boards that have the power to investigate complaints against departments. 

At the level of the street cop, Skolnick and Fyfe suggest that an organizational restructuring is necessary to reduce the level of isolation and limited levels of supervision. Even under the guidance of the most committed police chief, a subculture that tolerates or encourages brutality can emerge when the lowest levels of the police hierarchy are isolated from the rest of the department. Subsequently, pockets of street cops emerge who are resistant to departmental policies and are often hidden from supervisory review. One suggestion to overcome this sense of isolation and the feelings of frustration that often accompany it is to change the promotional system. Skolnick and Fyfe note that usually good cops are promoted off the street rather than on to it. They advocate sending “good” cops onto the street as role models of good policing. Further, street duty should be highly regarded among departmental elites, government leaders, and citizens, and promotional ladders, salaries, and benefits should reflect this new view. 

Skolnick has since published numerous other articles that apply many of the ideas in his 1966 and 1993 works to some of the more notorious cases of police deception and police brutality, including Rodney King, whose beating by Los Angeles police officers after he led them on a high-speed chase was caught on tape; Amadou Diallo, whom New York City officers shot at 41 times (hitting him 19 times) after he reached inside his jacket for his wallet; and Abner Louima, the Haitian immigrant who was beaten in a patrol car after being arrested outside a Brooklyn nightclub and then was sodomized in the precinct bathroom. 

Two of Skolnick’s more recent articles could make for an interesting supplementary reading assignment and subsequent class discussion on the reasons behind police brutality:

Jerome H. Skolnick (2002). “Corruption and the Blue Code of Silence,” Police Practice and Research, 3(1): 7–19

Jerome H. Skolnick (2000). “Code Blue,” The American Prospect, 11(10), (March 27, 2000–April 10, 2000). Available online at: http://www.prospect.org/print/V11/10/skolnick-j.html.
POLICING THE POLICE IN LATIN AMERICA AND THE CARIBBEAN

Police in Latin America and the Caribbean are notorious for their corruption and brutality and provide a vivid illustration of the scope of such behavior that exists on the international level. (See also Exhibit 9.3, A View from the Field: Police Death Squads in Rio de Janeiro.)

In Argentina, for example, police are often in cahoots with criminals, especially when it comes to low-level kidnappings. In Peru, those stopped for traffic violations simply pay off the officer who pulled them over to avoid official sanctions. Payoffs are commonplace in Bolivia as well, where some officers live in mansions despite their modest salaries. In Mexico, the national police force is infamous for corruption and inefficiency. A survey of prison inmates from that country found that 67 percent believed that if they had had the money to bribe the officer, they would have been let off for their crime.

In Jamaica, police brutality and killings are so commonplace that the proportion of the population killed by the police is higher there than anywhere else in the world. In 2003, for example, police shot and killed two elderly men at 4 a.m., mistaking them for robbers, inciting massive protests and rioting in the normally tranquil northern coast of the island. In 2001, police shot and killed seven adolescents in an area of Kingston, claiming that the youths fired upon them first. However, according to a report issued by Amnesty International, the young men actually pleaded for their lives before the officers took them inside a nearby house one by one for an execution-style killing. 

Jamaica’s violence and crime are fueled by the country’s flourishing drug trade, and officers’ jobs have become more dangerous because of it. Since 2000, around 50 police officers have been shot dead in the line of duty. Police have resorted to heavy-handed disciplinary actions and excessive use of force, which many say does little more than perpetuate the circle of violence and wear away public confidence in the ability of the force. 

In addition, the nation does not adequately investigate police shootings, and authorities are reluctant to press charges against law enforcement officials for misconduct. Since 1999, more than 20 police officers have been charged with murder or manslaughter, but not one has been convicted on any count. So too in Bolivia, allegations of police brutality and abuse rarely end in a conviction. A study found that 25 of the force’s 77 senior commanders face investigations that have yet to be pursued.

Violence and corruption erodes the public’s faith in the police. Research has found that police need the cooperation of their public in order to effectively perform their duties, so several countries are taking steps in an attempt to police the police force. For example, the recently elected president of Argentina, Nestor Kirchner, has exerted more authority than his predecessors over his nation’s police force, including taking over the department’s budget, leadership, and tactical strategy in an attempt to fight corruption. In Mexico, President Vincente Fox defeated the long grip of power by the opposition party by running on a platform that promised to crack down on crime and police corruption. The nation is setting up a database to prevent convicted criminals from becoming police officers and has developed highly specialized and better-paid police units to concentrate on rampant crimes, like kidnapping. In Jamaica, the police department is considering adopting stricter guidelines on its use of force to try to prevent the killing of innocent civilians and the accompanying public outrage.

Are any of the current attempts by leaders in Latin America likely to bring about reform throughout the region? Is there less corruption in our divisions of law enforcement, or is the level of corruption perhaps comparable but just less blatant?

Sources:

Bayley, David H. 2003. “Law Enforcement and the Rule-of-Law: Is There a Tradeoff?” Crime and Justice International, July/August, 4–11; Fraser, Barbara J. 2003. “Who’s Corrupt? Most Peruvians Consider Minor Graft Just Part of the Paperwork.” Latinamerica Press, no. 1, Jan. 15, 9; Tyson, Vivian. 2003. “Police Killings Spark Rioting In Resort Area.” The Miami Herald, Oct. 26, A9; “Critical Threat: Police Reforms Have Yet to Stop the Rise in Crime.” 2002. The Economist, June 15, 36; “Policing the Police: Some of the Criminals Wear Uniforms.” 2002. The Economist, May 4, 37; “Policing the Police: A Test for the New President.” 2003. The Economist, Nov. 8, 36–37; “Jamaica: Killer Cops.” 2001. The Economist, Apr. 14, 34, 36; “Vicious Circle of Violent Crime and Brutal Police.” 2003. The Economist, Nov. 1, 35–36; “Jamaica: Police Killings — a Human Rights Emergency.” 2001. Amnesty International Press Release. Available: www.amnesty.org, AI-index: AMR 38/010/2001.

POLICE MALPRACTICE SUITS
Physicians are not the only defendants in malpractice suits. In recent years, more citizens have been suing police departments for brutality, for the misuse of deadly force, and for ineptitude and carelessness that result in the injury and death of innocent bystanders. 

The greater tendency for courts to compensate victims or their families for injuries and “wrongful deaths” at the hands of the police is an outgrowth of several historical factors. First was the steady erosion of the doctrine of sovereign immunity, the principle that the state cannot be sued in its own courts or in any other court without its consent and permission. This erosion began during the 1960s when Section 1983 of the Civil Rights Act of 1871 was recognized to be an appropriate way of bringing suit against the state officers in prisoners’ rights cases (see Chapter 16). A second factor was the U.S. Supreme Court’s ruling in Monell v. New York City Department of Social Services in 1978. Although Monell focuses on a maternity leave policy rather than a criminal justice issue, the conclusion of the Court was that cities and other local governments could be sued directly under Section 1983 for damages if the action alleged to be unconstitutional implemented or executed a policy statement, ordinance, regulation, or decision officially adopted and promulgated by that body’s officers. In employing Section 1983 and Monell, the suits alleging police malpractice have involved such issues as deadly force, brutality, innocent bystanders, and failure to protect citizens.

Cases evolving from police misuse of deadly force have been numerous. Tennessee v. Garner was the first such case to reach the Supreme Court. A more notorious case, however, was Prior v. Woods in 1981, which resulted in a $5.7 million award—one of the largest in police malpractice history. On the morning of July 31, 1979, 24-year-old David Prior was parked in front of his home in a Detroit suburb. Two police officers had been briefed earlier that Prior would be staying in his van in an effort to catch a thief who had twice stolen stereo equipment from the vehicle. Mistaken for a burglar, however, Prior was shot and killed by two police officers. 

More recently, the city of Los Angeles in 2005 settled $70 million in lawsuits alleging misconduct or brutality by corrupt police officers in an antigang unit. The Rampart corruption scandal once involved the investigation of 82 incidents involving 50 officers and the reversal of more than 100 criminal convictions tainted by police misconduct. Since the allegations surfaced more than five years ago, 214 lawsuits have been filed, mostly by drug dealers, gang members and other criminals who said they had been framed, shot, and beaten by the unit's officers in the Rampart division. Racial profiling, excessive force, and the Rampart scandal caused the federal government in 2001 to mandate reforms in the department. As a result of the scandal, more than a dozen officers left the force. Some were fired and others resigned amid investigations of alleged misconduct.

Beyond the issue of the misuse of deadly force, there have been other types of police malpractice cases. Biscoe v. Arlington in 1984 and Grandstaff v. Borger both dealt with loss of life or serious injury to innocent bystanders. In Biscoe, $5 million was awarded to Alvin B. Biscoe and his wife stemming from an incident that occurred in 1979. While waiting to cross a street in downtown Washington, D.C., Biscoe lost both his legs after he was hit by a car involved in a high-speed police chase. In Grandstaff, an award of $1.4 million went to the family of a man who had been mistaken for a fugitive and was killed in a barrage of gunfire. In both cases, the awards were grounded in the logic of Monell, that the constitutional injury was an outgrowth of an “official policy.” The official policy in the Biscoe case was clear, for high-speed chases were sanctioned by the offending police department without regard to potential risk of harm to bystanders. In Grandstaff the showing of “official policy” was based on the inadequate training of the police officers involved in the shooting. 

Sorichetti v. City of New York and Thurman v. Torrington, both in 1985, focused on police failure to protect citizens. For the most part, however, citing the Supreme Court’s position on sovereign immunity as stated in South v. Maryland in 1856, the courts have ruled that state and municipal governments generally may not be held liable for failure to protect individual citizens harm caused by criminal conduct. However, the courts have also recognized a “special relationship” exception to this rule. In Sorichetti, a case in which a woman sued the New York City Police Department for its failure to protect her daughter from her (the mother’s) estranged husband, such a “special relationship” existed. Liability was imposed for injuries the father inflicted on his daughter because the police department knew of the father’s violent history and of a court order issued against him but failed to follow up on assurances it gave Mrs. Sorichetti that it would investigate the child’s welfare. Thurman involved a similar circumstance. Tracey Thurman was a battered wife who sued the police for failing to act on her complaints regarding her estranged husband’s violations of a stay-away order, which resulted in a severe beating. 

One of the most interesting applications of Section 1983 and Monell occurred in Brandon v. Holt in 1986. In that case, a U.S. district court ruled that tacit policies that added up to a laissez-faire attitude toward police brutality rendered the city of Memphis, Tennessee, and its police department liable for the retention of an “obviously dangerous man” as a police officer. 

The behavior of the officer in question was well known in local police circles. A psychiatrist retained to evaluate police recruits warned that he, when first hired, had “difficulty controlling his impulses” and that he should be “watched closely.” Subsequently, some 20 complaints were filed against the officer, including charges for the serious abuse of police authority and the use of unnecessary force. On one occasion he had been suspended for beating an inmate at the city jail. The district court ruling identified four policies that made the city and the police department liable for the assaults perpetrated by the officer. First, the city’s police director was kept in the dark about police misconduct. Second, both rank and file and supervisory officers maintained a “code of silence” about their fellow officers’ acts of brutality. Third, the police department had an apparently accepted policy against disciplining officers by reassigning them to jobs with less potential for violence. Fourth, it appeared that any dismissal based on brutality would be routinely overturned by the city’s civil service commission. 

The impact of these and other court decisions has been felt at several levels. On the one hand, police agencies have begun to address the policies and practices that lead to malpractice suits. On the other, losing such cases has been disastrous for some local governments, especially small towns with little or no insurance. The city of South Tucson, Arizona, for example, had to file for bankruptcy in 1984 after the state appellate courts upheld a $3.6 million judgment in a police negligence case. The award was almost $1 million more than the town’s entire annual budget. Sources: Monell v. New York City Department of Social Services, 436 U.S. 658 (1978); Prior v. Woods (see National Law Journal, November 2, 1981, p. 5); Biscoe v. Arlington: 80-0766 (National Law Journal, May 13, 1985, p. 1); Grandstaff v. City of Borger, CA 5 (1985) 37 CrL 1085; Sorichetti v. City of New York, NY CtApp (1985) 37 CrL 1067; Thurman v. Torrington, USDC DConn (1985) 37 CrL 2329; South v. Maryland, 59 U.S. 394 (1856); Brandon v. Holt, USDC W. Tenn, 10/7/86,  40 CrL 2139 (1986); National Law Journal,  May 13, 1985, p. 26.

ANALYSIS AND APPLICATION OF TENNESSEE v. GARNER
Acoff v. Abston (37 CrL 2229 [1985]), decided by the Eleventh Circuit Court of  Appeals in 1985, provides a good analysis of the rationale in Tennessee v. Garner and the application of Garner to other cases. An extended digest of the opinion is reprinted here: 


Responding to a report that a store was possibly being burglarized, Tuscaloosa Police Officers Abston and Reed went to the scene and left their car carrying shotguns. Abston walked to the rear of the store and Reed to the front. Encountering Lewellyn Acoff, a black male, standing beside the building, Reed shined his flashlight on Acoff and shouted “hey” and “police” before Acoff turned and ran. Reed then shouted “halt” and fired a warning shot into the air, but Acoff disappeared from sight. As Reed began to chase him, he broadcast over the walkie-talkie to Abston that a suspect was running towards University Boulevard.


At the rear of the building, Abston had heard his partner shout “police” and “halt” and then had heard a shot. He could not tell whether the shot had come from a shotgun. He then heard running footsteps, but heard no walkie-talkie transmission, so he ran to intercept the suspect and saw Acoff running. Acoff was holding a wrench and screwdriver in his hand but Abston could not identify the objects. Abston never shouted a warning. He fired his shotgun once and missed, then aimed a second shot at the “center mass” of Acoff’s body and fired. Acoff was paralyzed from the neck down as a result of a gunshot wound to his back.


Abston testified that he had used deadly force in order to apprehend Acoff because he believed that Acoff might have burglarized the store and shot his partner and because Acoff was running too fast to be apprehended in any other way. Abston claimed not to know who had fired the shot he had heard. His decision to fire the shotgun was in keeping with the policy of the police department, which allegedly provided for the use of deadly force as a last resort in apprehending a person suspected of committing a “serious felony,” including burglary. 


Acoff filed suit under 28 USC 1983 on July 30, 1982, against officers Reed and Abston and the City of Tuscaloosa, claiming that his injuries were inflicted in violation of his constitutional rights. After the plaintiff had presented his evidence, the district court directed verdicts in favor of all three defendants. It decided in favor of Reed because he had not shot Acoff, and in favor of Abston and the city because the city policy governing use of deadly force was constitutionally permissible.


The Supreme Court took a more restrictive view of deadly force in Garner. Using a balancing approach, the Court arrived at a standard with three elements.


First, an officer must have probable cause to believe that the suspect poses a threat of serious physical harm to the officer or to others. Probable cause of this sort exists where there is probable cause to believe that the suspect has committed a crime involving the infliction or threatened infliction of serious physical harm. Second, deadly force must be necessary to prevent escape. Third, the officer must give some warning regarding the possible use of deadly force whenever feasible. 


The policy of the Tuscaloosa Police Department clearly sanctions some unreasonable and unconstitutional seizures. It provides for the use of deadly force to arrest a person suspected of committing non-violent crimes such as burglary. The policy makes no provision for feasible warnings or for probable cause regarding the risk of physical harm.  


The plaintiff’s evidence could also support a jury in conclusion that the application of the policy here violated constitutional standards. Abston gave no warning under circumstances where a warning might have been feasible. Further, the jury might have disbelieved Abston’s claim that he believed Acoff had shot his partner. Finally, the jury could have concluded from the testimony regarding the relative positions of Abston and Acoff that deadly force was not truly necessary to effect the arrest. Since there was more than enough “substantial” evidence to justify a verdict against at least one of the defendants, the directed verdict was improper. 


The defendants contend that, even if the city’s policy and Abston’s execution of it were unconstitutional, the directed verdict was still justified because of the recent emergence of the Garner standard. The judgment in favor of all defendants can stand if this court gives Garner prospective application only.


The common law provides for retroactivity of judicial decisions, a general rule subject only to “limited exceptions.” A Supreme Court decision interpreting the Fourth Amendment will be applied retroactively unless it meets the description set out in U.S. v. Johnson, 457 U.S. 537, 31 CrL 3100 (1982). The most important factor in the retroactivity inquiry concerns the novelty of the decision. When a decision merely applies settled precedent to new and different factual situations, it applies retroactively. Conversely, where the decision expresses a rule of criminal procedure that is a clear break with the past, unanticipated and in conflict with old standards relied upon by law enforcement authorities, the decision has prospective application only. A separate factor concerns whether the new principle deprived the trial court of its very authority to convict or punish a defendant in the first place. 


We hold that the Garner decision was not an entirely new and unanticipated principle of law that would justify nonretroactivity. The decision, while not a simple application of past precedent, did follow the “balancing” methodology of many recent Supreme Court opinions. See Michigan v. Summers, 452 U.S. 692, 700 n.12, 29 CrL 3097 (1981); Delaware v. Prouse, 440 U.S. 648 (1979). There was no prior precedent overruled by Garner. Nor does the decision apply to any longstanding and widespread practice which the Supreme Court had sanctioned in prior cases or ignored while lower courts had approved of the practice with near unanimity. Indeed, several courts had expressed the view that certain uses of deadly force such as the one in question here violate the Constitution. Garner v. Memphis Police Department, 600 F.2d 52(6th Cir. 1979); Landrum v. Moats, 576 F.2d 1320 (8th Cir. 1978); Mattis v. Schnarr, 547 F.2d 1007 (8th Cir. 2976). The Alabama statute in question had been overturned by a district court in the Middle District of Alabama prior to the shooting incident in this case. Ayler v. Hopper, 532 F.Supp. 198(M.D.Ala. 1981). Furthermore, the opinion in Garner notes that reliance on the common law rule governing use of deadly force has steadily eroded and that many police departments restrict their use of deadly force more severely than necessary under the common law rule. In short, retroactive application of Garner would treat similarly situated defendants similarly and would comport with our judicial responsibility to resolve all cases before us under governing constitutional principles. 


Police officers generally are shielded from liability for civil damages under §1983 insofar as their conduct does not violate clearly established rights of which a reasonable person would have known. Harlow v. Fitzgerald, 457 U.S. 800, CrL 3122 (1982). The pertinent question, therefore, is whether the unconstitutionality of Tuscaloosa’s policy regarding the use of deadly force was “clearly established” at the time of the shooting. The required level of clarity for a constitutional rule differs significantly for purposes of immunity and purposes of retroactivity. While any decision that does not make a clear break with the past might be applied retroactively, a rule must be “clearly established” before a police officer can be held personally liable for failure to follow the rule. Under the circumstances, we conclude that Abston’s good faith immunity should be resolved on remand. The judgment below is affirmed except for the grant of a directed verdict in favor of Abston and the city.

Qualified Immunity: Saucier v. Katz, No. 99-1977 (2001)
In Saucier v. Katz, No. 99-1977 (2001), the Supreme Court affirmed that a police officer who gratuitously shoved a protester into a police van was entitled to qualified immunity from liability in a civil rights claim for excessive force. The doctrine of qualified immunity insulates governmental officials from liability for constitutional violations provided their conduct did not violate "clearly established constitutional rights of which a reasonable person would have known." Harlow v. Fitzgerald, 457 U.S. 800, CrL 3122 (1982).

Justice Kennedy delivered the Saucier opinion of the Court. A synopsis follows:

 
In this case a citizen alleged excessive force was used to arrest him. The arresting officer asserted the defense of qualified immunity. The matter we address is whether the requisite analysis to determine qualified immunity is so intertwined with the question whether the officer used excessive force in making the arrest that qualified immunity and constitutional violation issues should be treated as one question, to be decided by the trier of fact. The Court of Appeals held the inquiries do merge into a single question. We now reverse and hold that the ruling on qualified immunity requires an analysis not susceptible of fusion with the question whether unreasonable force was used in making the arrest.

In autumn of 1994, the Presidio Army Base in San Francisco was the site of an event to celebrate conversion of the base to a national park. Among the speakers was Vice President Albert Gore, Jr., who attracted several hundred observers from the military and the general public. Some in attendance were not on hand to celebrate, however. Respondent Elliot Katz was concerned that the Army's Letterman Hospital would be used for conducting experiments on animals. (Katz was president of a group called In Defense of Animals. Although both he and the group are respondents here, the issues we discuss center upon Katz, and we refer to him as "respondent"). To voice opposition to the possibility that the hospital might be used for experiments, respondent brought with him a cloth banner, approximately 4 by 3 feet, that read "Please Keep Animal Torture Out of Our National Parks." In the past, as respondent was aware, members of the public had been asked to leave the military base when they engaged in certain activities, such as distributing handbills; and he kept the banner concealed under his jacket as he walked through the base.   

The area designated for the speakers contained seating for the general public, separated from the stage by a waist-high fence. Respondent sat in the front row of the public seating area. At about the time Vice President Gore began speaking, respondent removed the banner from his jacket, started to unfold it, and walked toward the fence and speakers' platform.

Petitioner Donald Saucier is a military police officer who was on duty that day. He had been warned by his superiors of the possibility of demonstrations, and respondent had been identified as a potential protestor. Petitioner and Sergeant Steven Parker — also a military police officer, but not a party to the suit — recognized respondent and moved to intercept him as he walked toward the fence. As he reached the barrier and began placing the banner on the other side, the officers grabbed respondent from behind, took the banner, and rushed him out of the area. Each officer had one of respondent's arms, half-walking, half-dragging him, with his feet "barely touching the ground." Respondent was wearing a visible, knee-high leg brace, although petitioner later testified he did not remember noticing it at the time. Saucier and Parker took respondent to a nearby military van, where, respondent claims, he was shoved or thrown inside. The reason for the shove remains unclear. It seems agreed that respondent placed his feet somewhere on the outside of the van, perhaps the bumper, but there is a dispute whether he did so to resist. As a result of the shove, respondent claims, he fell to the floor of the van, where he caught himself just in time to avoid any injury. The officers drove respondent to a military police station, held him for a brief time, and then released him. Though the details are not clear, it appears that at least one other protestor was also placed into the van and detained for a brief time. 
 
Respondent's excessive force claim for the most part depends upon the "gratuitously violent shove" allegedly received when he was placed into the van, although respondent notes as well that the alleged violation resulted from the "totality of the circumstances," including the way he was removed from the speaking area. 

These circumstances, however, disclose substantial grounds for the officer to have concluded he had legitimate justification under the law for acting as he did. In Graham we noted that "our Fourth Amendment jurisprudence has long recognized that the right to make an arrest or investigatory stop necessarily carries with it the right to use some degree of physical coercion or threat thereof to effect it." 490 U.S. at 396. A reasonable officer in petitioner's position could have believed that hurrying respondent away from the scene, where the Vice President was speaking and respondent had just approached the fence designed to separate the public from the speakers, was within the bounds of appropriate police responses.

Petitioner did not know the full extent of the threat respondent posed or how many other persons there might be who, in concert with respondent, posed a threat to the security of the Vice President. There were other potential protestors in the crowd, and at least one other individual was arrested and placed into the van with respondent. In carrying out the detention, as it has been assumed the officers had the right to do, petitioner was required to recognize the necessity to protect the Vice President by securing respondent and restoring order to the scene. It cannot be said there was a clearly established rule that would prohibit using the force petitioner did to place respondent into the van to accomplish these objectives.

As for the shove respondent received when he was placed into the van, those same circumstances show some degree of urgency. We have approved the observation that "not every push or shove, even if it may later seem unnecessary in the peace of a judge's chambers, violates the Fourth Amendment." Pushes and shoves, like other police conduct, must be judged under the Fourth Amendment standard of reasonableness.

In the circumstances presented to this officer, which included the duty to protect the safety and security of the Vice President of the United States from persons unknown in number, neither respondent nor the Court of Appeals has identified any case demonstrating a clearly established rule prohibiting the officer from acting as he did, nor are we aware of any such rule. Our conclusion is confirmed by the uncontested fact that the force was not so excessive that respondent suffered hurt or injury. On these premises, petitioner was entitled to qualified immunity, and the suit should have been dismissed at an early stage in the proceedings.
A court required to rule upon the qualified immunity issue must consider, then, this threshold question: Taken in the light most favorable to the party asserting the injury, do the facts alleged show the officer's conduct violated a constitutional right? This must be the initial inquiry. Siegert v. Gilley, 500 U.S. 226, 232, 114 L. Ed. 2d 277, 111 S. Ct. 1789 (1991). In the course of determining whether a constitutional right was violated on the premises alleged, a court might find it necessary to set forth principles which will become the basis for a holding that a right is clearly established. This is the process for the law's elaboration from case to case, and it is one reason for our insisting upon turning to the existence or nonexistence of a constitutional right as the first inquiry. The law might be deprived of this explanation were a court simply to skip ahead to the question whether the law clearly established that the officer's conduct was unlawful in the circumstances of the case.

If no constitutional right would have been violated were the allegations established, there is no necessity for further inquiries concerning qualified immunity. On the other hand, if a violation could be made out on a favorable view of the parties' submissions, the next, sequential step is to ask whether the right was clearly established. This inquiry, it is vital to note, must be undertaken in light of the specific context of the case, not as a broad general proposition; and it too serves to advance understanding of the law and to allow officers to avoid the burden of trial if qualified immunity is applicable.
  
 
CLASS PROJECTS AND DISCUSSION TOPICS
 

1.

The problem of police corruption lies in the fact that policing is rich in opportunities for corruption—more so than most, if not all, other occupational careers. To illustrate this point, have your students single out other occupational groups—physicians, lawyers, mechanics, teachers, judges, and so on—and develop a list of corrupting practices. It is unlikely that they will find any other occupational group that has a greater potential for corruption than policing.


2.

Given the nature of the material in Chapter 9, it is important that the message that “all cops are on the take” is not communicated. Although it is clearly untrue, it is an opinion shared by many people. The story of Frank Serpico and the Knapp Commission illustrates this point, and Serpico is an excellent film for classroom use. Not only does it present a dramatic portrayal of police corruption, but it also reflects the flavor of big-city policing. 


3.

Whatever happened to Frank Serpico? That might be a good research project for some of your students. In brief, after the close of the Knapp Commission hearings in late 1971, Frank Serpico remained on sick leave, recovering from the head wound that had almost cost him his life. For the next few months, he debated his future as a cop, sensing the underlying hatred of the police establishment toward him for what he had done. During the spring of 1972, at age 36, he announced his resignation from the NYPD. With a disability pension, Serpico left the country to live in seclusion and disillusionment in a 19th-century chalet on a Swiss mountainside.




Serpico’s opposition to police corruption and his disclosures to the Knapp Commission were chronicled in Peter Maas’s 1973 best-seller, Serpico, followed by the Paramount film, based on Maas’s book, during the same year (actor Al Pacino was nominated for an Academy Award for his vivid portrayal of Frank Serpico), and in the 1976–1977 NBC network series Serpico, also based on the Maas book, in which actor David Briney played the Serpico role. For the book, the motion picture, and the television series, Serpico was reportedly paid a substantial amount. 




From 1972 through the early 1980s, Serpico appeared unexpectedly in various parts of the United States, England, and the Netherlands, often speaking in behalf of oppressed groups or against what he felt was an overreliance on modern technology.




In October 1981, Serpico was again back in New York, this time as the respondent in a rather unusual paternity suit. A flight attendant known to the media only as L. Pamela P. maintained that Serpico fathered her child. Serpico, defended by feminist attorney Karen De Crow, argued that he had been tricked, claiming that  Ms. L. P.P. had stated that she was “on the pill” during their sojourn together. The position of the defense was that by lying, Ms. L.P.P. had violated Serpico’s constitutional right to participation in the decision to have children, thus relieving him of financial responsibility. The evidence supported Serpico’s case, and the court ruled in his favor. The following year, however, an appellate court judge held that it was not the child’s fault that Serpico had been duped, and the judge ordered him to pay monthly child support payments of $945. In the end, Serpico once again returned to Switzerland, to live in seclusion, and he remained out of the headlines for the balance of the 1980s and early 1990s.



       In 1997, Serpico was back in the news once again, testifying before the New York City Council on whether the nation’s largest police department needed help in policing itself. Sixty-one-year-old Serpico, with his gray beard, ponytail, and earring, looked more like a beatnik poet than a former police officer. Calling himself “Citizen Serpico,” he read from a rambling statement that questioned whether everyone from the local police commissioner to President Clinton had the integrity and resolve to support honest officers. Serpico also angered New York City’s Mayor Rudolph Giuliani when he stated that in terms of brutality and corruption, the conditions had not changed for three decades. 



      According to Serpico’s Web site, he continues to speak out against corruption and injustice and has even started a production company. He sculpts, and he studies African drumming and Argentine tango. Visit his Web site at http://www.frankserpico.com/.

4.

      Have your students design a prototype of a civilian review board that addresses some of the following questions: Who would be on the board, and how would one get a position? How would it function, and how much authority would it wield? How should officers found in violation be disciplined? What measures could be put into place to ensure its effectiveness and at the same time promote community and police relations?

5.

Is issuing Tasers to police officers a good way to reduce fatal shootings by police? What are the pros and cons? Does your local police force use Tasers, and have there been any local media reports about their controversy or effectiveness? Alternatively, your students might want to look for media reports out of the major cities whose forces use Tasers, including, for example, Miami, where officers have come under fire for Tasering a child as young as six years old. 

6. 

The New Orleans police department has come under fire recently on charges of brutality against a retired elementary school teacher who was repeatedly punched in the head in an incident caught on tape. Robert Davis, 64, said he did not show resistance to officers, nor was he drunk at the time of the incident. The case has spurned a civil rights investigation into what took place and why. However, this is not the first, nor is it likely the last, incident of police brutality in New Orleans. In fact, the force has a long history of brutality and corruption. Have your students do some research into this topic to find out what has happened throughout the years, and have them try to determine not only why the brutality continues but what might be done about it.

IM 9 | 20

