
55

 Law and the American 
Legal System  
  CHAPTER OBJECTIVES 

 Upon completion of this chapter, you will have acquired specialized knowl-
edge on the following topics: 

  •  Jurisprudence and prominent schools of thought in legal theory. 

  •  Sources of American law and the common law. 

  •  The history and development of the American legal system. 

  •  The structure and components of the federal and state court systems. 

  •  Jurisdiction over subject matter, persons, and things.  

   Chapters 1 and 2 presented the professional context of the paralegal profession and the 
important ethical considerations within which paralegals operate. The materials that 
follow are pedagogical—that is, they will teach you necessary information about the law 
itself and, equally as important, how to analyze a legal situation as a legal professional, 
without regard to a particular legal theory or philosophy. Thus begins your journey into 
the study of law, which will prepare you for your career as a legal professional. This 
chapter explains the law and the legal system in the United States and practical 
applications that you will encounter as a legal professional. 
  This chapter also will delve into an examination of the culture in which lawyers and 
paralegals work and thrive. Careful attention will help you gain the necessary foundation 
of basic information about the legal profession and the culture in which you may soon fi nd 
yourself. Part of that culture consists of the philosophy with which courts and  judges view 
the law. Thus, as part of your acculturation process, you need a basic review of the var-
ious schools of thought in law that will provide you with a backdrop of how judges some-
times approach their decision-making process. As you review these various philosophies, 
think about which view of the law you might favor. Looking at law in this way gives you 
some insights into how courts and judges approach their decision-making processes. 

  JURISPRUDENCE AND LEGAL THEORY  

 Many legal scholars believe that the functions and origins of law provide a worthwhile 
subject of study, known as    jurisprudence   . Since ancient times, scholars have studied 
law in relation to human nature, the universe, and religion. Whether dictated by a 
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 The science or philosophy 
of law. 

jurisprudence
 The science or philosophy 
of law. 

   Chapter 3 
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56 Part One About Paralegals (and the Legal Profession and the Law)

single despotic emperor or developed by a popularly chosen ruling class, the law is a 
creature of government and refl ects the values of the society it governs. Thus, in early 
civilizations, monarchs who claimed the legitimacy of their rule through divine right 
also claimed that the laws emanated from the heavens. Modern Western society has 
become more secular or nonreligious in its approach to law. Since the Industrial 
Revolution, modern societies have admitted that laws are products of social organiza-
tions and processes, which themselves are created by laws. Still, scholars debate the 
origins and proper functions of law in society. Here, we enter the academic and intel-
lectual realm of legal theory. 
    One of the earliest legal theories is the idea of  natural law . Like early religious 
laws, the theory of natural law holds that society obtains its laws from nature or the 
physical universe. This quaint view is actually a derivative of the notion of God-given 
laws, except that Nature itself  or the inherent nature of human beings provides the 
source for law. An integral part of natural law declares that there are immutable—that 
is, unchangeable—principles of  right and wrong that stand as eternal guideposts. 
Natural law acts to usher us to a preordained human destiny or purpose. Intertwined 
with natural law are traditional notions of morality and ethics. 
    Throughout history, royalty everywhere frequently claimed that they ruled by divine 
right. Since the days of classical Greece, the idea of government as the purveyor and 
protector of natural laws has heavily infl uenced our overall view of law. Our own 
Declaration of Independence even refers to the “unalienable Rights” that have been 
granted by the “Creator.” Modern national leaders frequently claim that the forces 
of natural law provide the basis for their territorial expansion, national defense, or 
other broad-based policies that call for emotional or chauvinistic national support. 
    Subsequent legal theories dropped the idea that nature or religion was the source 
of law and took a more structural and science-based approach. For example,  legal 
positivism  developed soon after the American and French Revolutions. A seismic shift 
in legal thought, legal positivism recognized that laws are rules made by human beings 
and that there is no inherent or necessary connection between law and morality. The 
validity of laws was determined not by their content but by the process that enacted 
them. Thus, if  laws came into being through a valid law-making process, those laws 
were presumed valid. In this way, notions of right and wrong or the degree to which 
the laws sprang from natural sources were no longer part of  the analysis to test 
whether a law was just. 
    A subsidiary legal theory known as  legal formalism  also accepted the presumed 
validity of laws, but it also applied to the judges who interpreted those laws. Under 
a formalist approach, judges apply laws neutrally and thereby arrive at a “correct” 
result based on the rules of logic. According to formalism, the application of formal 
rules of logic to enact laws properly thus appears value neutral and impartial. 
     Legal realism  came into prominence during the early 1900s with the proposition 
that laws are frequently contradictory or vague. Thus the realists argued that logic 
acted as a pretense for fair or neutral application of the law, while judges actually 
decided cases on the basis of their own personal beliefs and biases. Some realists urged 
judges to apply laws by taking other considerations into account, including extra-legal 
materials from disciplines such as sociology, psychology, and economics. A prevailing 
theory applied in many major court decisions during the 1960s and 1970s, realism has 
since undergone a considerable retreat. Yet the foundations of the realist movement 
remain with us. 
    Current trends in legal theory include viewing law through an economic lens. The 
school of thought known as  law and economics  says that law should be looked at in 
terms of an economic analysis. It further proposes that law is a way of conditioning 
behavior through rewards and punishments. More important, law and economics 
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 supporters say that the law uses economic incentives to infl uence behavior. Using eco-
nomic theory, analysts predict individual responses on the basis of a broader view of 
both incentives and consequences. Critics of the law and economics approach instead 
argue that economic analysis alone should not be the sole perspective for making law, 
which rather should include larger social policy and humanitarian concerns. 
    Probably the most outspoken critics of the law and economics school come from 
the  critical legal studies  (CLS) fi eld, one of the most intellectual schools of thought 
in legal scholarship. Drawing from such diverse fi elds as social theory, political phi-
losophy, literary theory, and economics, CLS argues that the law represents the voices 
of the society’s rich and powerful and therefore does not refl ect the legitimate use of 
power. To prove this point, CLS adherents argue that court decisions or statutes do 
not actually determine the outcome of legal disputes. They note that judges can jus-
tify almost any result in a particular case with existing laws, court decisions, and other 
legal materials by using logical-sounding legal arguments. 
    All of these schools of thought, and many others, fall under the study of the sci-
ence and history of law known as jurisprudence. As you can see, there is a great 
divergence of opinion regarding what law is, which sometimes results in a confusing 
disarray of ideas. You might want to think of these schools of thought as differing 
philosophies about why and how law exists or should exist. Like other forms of phi-
losophy, these various legal theories represent different points of view. The study of 
legal theory is exactly that, theory—the stuff  of college and law school professors. 
Nevertheless, our society places great value on learning and high academic achieve-
ment. Thus, legal theory can have an important infl uence on the judges and legislators 
who make our laws. For that reason, jurisprudence has, at times, great use in shaping 
a legal argument for a client to appeal to a judge who is known to subscribe to a 
particular legal theory.  Figure 3.1  summarizes the various forms of jurisprudence. 

        SOURCES OF AMERICAN LAW AND THE AMERICAN 
LEGAL SYSTEM  

 Every society possesses a mechanism for creating, interpreting, and enforcing its laws 
through a legal system, though these systems vary greatly from country to country. 
Depending on several factors, such as geography, history, religion, demographics, and 
a host of other elements, legal systems result from traditions and practices that have 
developed as an integral part of each country’s cultural and social history. The func-
tion of most modern legal systems is to resolve a certain limited variety of disputes 
among individuals, business entities, and the government and to fi nd responsibility 

School of Jurisprudence Basic Philosophy

Natural or divine law  Law comes from nature or a Supreme Being and is 
valid without question.

Legal positivism  Laws that are properly enacted are presumed valid.
Legal formalism  Properly enacted laws are valid and as interpreted 

are applied with neutral logic.
Legal realism  Laws should refl ect social policy, taking into account 

sociology, psychology, and economics.
Law and economics  Laws should be enacted with a view toward eco-

nomic effi ciency, which benefi ts society.
Critical legal scholarship  Laws are inherently biased in favor of those who 

enacted them. Judges can use anything to justify 
the result because law is indeterminate.

FIGURE 3.1
 Various Forms of 
Jurisprudence 
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58 Part One About Paralegals (and the Legal Profession and the Law)

for crimes against the government. These disputes are legal disputes between various 
parties that society entrusts to its legal system to resolve.  

 Sources of American Law 
 As discussed in the previous chapter, the laws and legal system of the United States 
are derived primarily from those in England. We saw that the English legal system 
itself  developed from Norman customs and ecclesiastical sources, incorporating local 
communal practices and various religious concepts. We also observed that the colo-
nists in the United States used English    common law    to settle disputes among them-
selves, using the same system of writs. One unique feature of the common law is the 
notion of    precedent   . Under English legal traditions, judges decided the cases brought 
before them on the basis of the notes that lawyers and judges had taken during ear-
lier cases. These notes, over time, were preserved and became a form of written reports 
regarding the application of law in case situations. Eventually, judges began to rely 
on these written reports as guidelines about the status of the law. From this practice 
developed the idea of precedent, or following the law as it had been applied in previ-
ous cases. Known in Latin as  stare decisis,  which means “to stand by the decision,” 
the use of precedent appealed to English and then American sensibilities of equity 
and fairness. 
    The idea of applying laws equally over the entire country also benefi ts its legal 
system and social behavior. A legal system that is applied uniformly makes it easier 
to administrate. The use of recorded precedent promises equal treatment and pro-
motes the perception of fairness and impartiality. Business and interpersonal dealings 
are also positively affected by the use of precedent, which provides both predictabil-
ity and reasonable expectations for directing future conduct, which is essential for 
business to thrive. For instance, the idea of enforcing credit and contracts are laws 
that are central to business dealings. Few businesspeople would extend credit or enter 
into contracts that could not be enforced. In this way, precedent or the common law 
became a form of governance as well as a means of resolving disputes. 
    Each reported decision thus becomes a sort of parable, guiding social conduct. 
Over time, the common law legal system developed a way to organize judges’ decisions 
and made them available so that lawyers and others could research the precedent that 
would apply to a particular situation. The common law doctrine of precedent, together 
with an accessible body of written decisions, became a major source of law that pro-
vided guidance and stability. The textural source for the common law and reported 
decisions also came from a well-regarded source. 
    Sir William Blackstone (1723–1780), a British jurist and professor of law at Oxford, 
published an extensive four-volume survey of the common law entitled  Commentaries 
on the Laws of England (1765–1769) . Immediately, both British and American judges 
came to regard Blackstone’s  Commentaries  as the authoritative source for the common 
law. To this day, American courts, including the United States Supreme Court, still 
quote Blackstone as the authority for a historical discussion. Almost all of the laws 
fi rst used in the American colonies came from Blackstone’s  Commentaries , which also 
provided the basis for American law after the Revolution. Inherent to Blackstone’s 
discussions is the theory of natural law.   

 Codifi ed and Uncodifi ed Constitutions 
 William Blackstone’s most signifi cant contributions to the development of British law 
were his descriptions of English legal history and the notion of the “Fundamental 
Laws of English Rights.” In Volume 1 of his  Commentaries , Blackstone traced the 
history of the “Absolute Rights of Individuals,” declaring them as “the absolute rights 
of every Englishman.” Blackstone reported more than a dozen signifi cant historical 
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events over the course of more than 500 years, starting from the Magna Carta in 
1255. In doing so, Blackstone established a constitutional view of the sources of Brit-
ish law. That is, the sources of the power to make laws and to govern are derived 
from a basic document or line of documents that arose at various times. 
    The government of the United Kingdom is based on an uncodifi ed constitution 
that consists of written and unwritten sources. As such, the    constitution    of  the United 
Kingdom is fl exible, organic, and continuingly evolving, able to respond to political 
and social changes, as it has since its medieval origins. The United Kingdom has a 
well-respected tradition of freedoms, such as free speech and other rights. However, 
until recently, there was no defi nitive written exposition of these rights. Common law 
precedents have been the main source of any “rights.” Since its adoption in the United 
States, the study and use of English common law has become a part of what is known 
as Anglo-American jurisprudence, which acknowledges the cultural and historical 
sources of our laws and individual rights. 
    Constitutions, written and otherwise, are the basic laws or governing documents in 
many countries. These documents describe the organization of the government and 
enumerate the powers of government and the rights of the people. You may want to 
think of a constitution as a kind of social contract whereby a group of people agrees 
to live together according to its terms in harmony and for their mutual benefi t. This 
contract involves retaining of certain “natural” rights, accepting restrictions of certain 
liberties, assuming certain duties, and delegating certain powers to the government. 
A constitution or social contract prescribes the legal rights of individuals and the 
powers of government and includes certain obligations. 
    Those obligations include the duty to avoid infringing on the rights of others, to 
obey the laws, to vote, to serve on juries, and to defend the community. Under the 
idea of a social contract, all of the powers exercised by government have been granted 
from the people as a whole. Constitutions commonly are quite defi nite about the 
powers delegated to the government that it forms. Sometimes, the document is not 
always explicit about the duties, which can allow for some fl exibility as conditions 
change. These social contracts also create the various governmental institutions that 
govern by generating a variety of laws. 
    As a collective of  50 individual states, each with its own limited autonomy, the 
United States has a dual system of government. The federal system and the state 
system mirror each other in their structures and allocation of  governmental author-
ity. Our examination begins with the sources of  law in the United States with the 
federal government.    

  THE UNITED STATES CONSTITUTION  

 Another important infl uence on our laws has been the Roman Code of the Emperor 
Justinian. Known as the    Justinian Code   , the practice of putting the law in writing has 
greatly infl uenced the form of law in the United States. By having the laws in writing 
for public view, business and family affairs became guided by laws to which everyone 
could refer. Thus, both court decisions and legislative laws come to us as written laws. 
    The United States, in contrast to England, has a codifi ed, or formal, written Con-
stitution. Most countries in the world have codifi ed or written constitutions. Codifi ed 
constitutions come about as the result of a dramatic political change, such as a revo-
lution. Such was the case with the United States. Soon after the American Revolution, 
each of the 13 new United States approved what is now the United States Constitu-
tion. In doing so, the newly formed states agreed to unifi cation according to its terms, 
ceding some of their sovereignty for the purposes of becoming a single nation. Thus, 
the Constitution is the fundamental law for the nation and the basic legal document 
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that establishes the organization of the United States government. The Constitution 
was adopted, or “ratifi ed” by the states in 1787. In 1791, the fi rst ten amendments, 
known famously as the Bill of Rights, were added. The document now consists of 
the seven original Articles, followed by twenty-seven Amendments. Amendments are 
changes or additions to the Constitution. Amendments must be passed by Congress 
and then ratifi ed by three-fourths of the states. 
    As a source of law, the Constitution itself creates in the fi rst three Articles, the three 
branches of government. The Constitution then enables—that is, empowers—each 
branch with law-making powers in various forms. They are thus a source of law. As 
taught in every middle-school civics class, the idea behind creating three branches of 
government was to create a system of checks and balances in which each branch is 
equal with the others. In this way, the Constitutional makeup of the United States 
government avoids concentrations of power by distributing governmental powers among 
the three branches. From this structure develops the notion of the separation of powers, 
which means that the three functions of government, legislative (law-making), executive 
(enforcement), and judicial (dispute resolution and interpretation), are defi ned powers 
confi ned within each branch. As a legal doctrine, the notion of the separation of  powers 
can invalidate a governmental action as having overstepped its bounds. 
    The other Articles of the Constitution also are worth mentioning. Article IV deals 
with the states, their relationship with one another in certain enumerated respects, and 
the method by which new states may be added to the union. Both Hawaii and Alaska 
were admitted as states in 1959, following the procedures outlined in Article IV. In 
Article IV, the federal government is charged with the obligation of defending the states 
from foreign invasion and internal (domestic) strife. Article V is brief and describes 
the manner in which amendments may be made to the Constitution. Article VI is 
famous for what is known as the    Supremacy Clause   , which states that the Constitution, 
all laws of the United States (that is, federal laws), and treaties are the “supreme Law 
of the Land.” This phrase means that in the event that a state’s law confl icts with the 
Constitution, federal law, or a treaty, the state law is considered invalid and has no 
effect. Finally, Article VII consists of one sentence stating that a minimum of nine 
states are needed to approve the Constitution to form the United States. 
    What follows is a review of the fi rst three Articles and the law sources they create.  

 Article I: Legislative Power 
 The fi rst sentence of Article I of the United States Constitution begins: “All legislative 
Powers herein granted shall be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives.” This one sentence grants Congress 
the power to enact legislation. Of course, legislation is law that is passed by a organ 
of the government. These are the types of laws with which we are probably most 
familiar. They range from annual budget appropriations for governmental expenditures 
to new laws, such as consumer protection provisions. Legislative laws are specifi cally 
known as    statutes   , a particular type of law. As you will see later, statutes differ from 
court decisions in that they are worded very generally and are often ambiguous, because 
legislators cannot predict all of the future situations to which the statute may apply. 
    The United States Constitution is actually a grant of limited powers from the states 
to the federal government. Section 8 of Article I of the Constitution enumerates the 
powers of Congress, listing the subject matter areas in which Congress may enact 
statutes. The list is long and comprehensive and ranges from regulating commerce to 
declaring war to establishing post offi ces. At the end is the “necessary and proper 
clause,” which has been interpreted broadly to include other matters. Several of the 
Amendments grant Congress the power to enact laws that affect the entire nation. 
The Constitution also has many restrictions on Congress’s legislative power. In fact, 
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Section 9 of Article I contains an enumeration of several matters on which Congress 
may not legislate. The most famous of these restrictions is the prohibition of bills of 
attainder or ex post facto laws. A bill of attainder is a law from the legislature that 
declares a person or group of persons guilty of some crime and punishes them with-
out the benefi t of a trial. An ex post facto law is a law that makes an act a crime 
retroactively. These constitutional limitations come from nasty experiences with such 
laws that were passed in England. 
    The relationship between statutes and the common law can be somewhat confusing. 
As you can imagine, the relationship between the two has undergone volumes of his-
torical development. However, now, this much is clear: When Congress (or a state 
 legislature) enacts a statute that is consistent with the common law, the result is a 
codifi cation   of the common law; when a statute changes or limits the common law, the 
result is an abrogation or derogation of the common law. Sometimes, the effect of a 
statute on the common law is not clear. There are many rules on how to read statutes, 
known as canons of statutory construction. When confronted with a statue and a prin-
ciple of common law on the same point, the applicable rule of statutory construction 
states that the two should be read together in harmony. A harmonious reading may not 
be possible, because there may exist an actual confl ict between the two. Then, the stat-
ute prevails and applies and is said to abrogate or derogate the common law rule. 
    The modern residential landlord–tenant relationship is an example of an abroga-
tion or derogation of  the common law. Under the common law, the underlying 
assumption of a lease of property was agricultural. The tenant’s main interest was to 
farm the land. The buildings were of secondary interest. Of course, the concept orig-
inates from feudal times. This assumption survived into modern times, so that under 
a residential lease, the landlord was not, under common law, responsible for the 
building’s conditions. If  the building fell into disrepair and became inhabitable, the 
tenant was still responsible for the rent. However, modern laws now make landlords 
responsible for these conditions. If  the residence is not habitable according to build-
ing and health codes, then the tenant is relieved of  all or part of  the responsibility 
for the rent. In many states, the tenant may, upon proper notice to the landlord, pay 
for repairs and deduct the cost from the rent. Thus, modern laws that regulate the 
landlord–tenant relationship in residential leases abrogate the common law. 

     Article II: The Executive Branch and Law Enforcement 
 The president, the primary representative of the executive branch of government, is 
entrusted by the Constitution to enforce the laws of the United States. At the same 
time, the president and the executive branch create law in several ways.  

 Treaties 
 As the part of government responsible for foreign affairs, the executive branch nego-
tiates and enters into treaties with foreign nations. Treaties are essentially contracts 

EYE ON ETHICS

 As you will see in the coverage of legal re-
search, statutes and courts decisions are con-
stantly changing and shaping the law. The 
ethical codes for all paralegal associations and 
the ABA Model Code of Professional Conduct 
require legal professionals to perform their 
professional duties competently. Thus, all legal 

professionals are under a duty to stay current 
with these changes. Often, a legal professional 
spends a few hours each month reading about 
new court decisions and legislation in his or 
her spare time. In doing so, these legal profes-
sionals are fulfi lling their ethical duties. 
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or agreements between countries. Under international law, treaties become a form of 
law between the signatories—that is, the nations that agreed to them. When the pres-
ident or the secretary of state signs a treaty, Article II requires that before the treaty 
binds the United States, it must have the “advice and consent” of two-thirds of the 
Senate. This rule means that the Senate must approve by two-thirds’ vote a special 
bill that the president then signs in a process known as domestic treaty ratifi cation. 
Notice that the process by which a treaty is entered into requires international contact 
as well as the domestic procedure of treaty ratifi cation. 
  Once ratifi ed, the treaty becomes a form of law within the United States, as well 
as between the United States and the foreign signatory. Under the Supremacy Clause, 
the treaty, like all federal law and the Constitution, is the supreme law of the land 
and    preempts    state law. Treaties can and do affect our everyday lives. As United States 
citizens, our actions while crossing international borders, carrying passports, or seek-
ing assistance from our consular offi ces overseas are all affected by treaties. On a 
more mundane level, the price and availability of  foreign-made goods, such as the 
cars we drive, the food we eat, and the clothes we wear, as well as the way we think 
of  other countries, medical care, and taxes, are just some of  the many ways that 
treaties affect our daily lives. The recent and controversial growth of  gambling casi-
nos in the United States is largely the result of  treaties between the United States 
and Native American nations.      

        Administrative Agency Regulation 
 Just before World War I, the United States began to govern on a more sophisticated 
level in a more complex world by using subject matter–specifi c bodies known as 
   administrative agencies   . Agencies are created by laws enacted by Congress and are 
managed under the executive branch. Particularly as a result of the Depression, civil 
rights concerns, and technology, administrative agencies proliferated on both the fed-
eral and state level to regulate society with highly specialized and technical forms of 
laws known as    administrative agency regulations and rules   . Laws enacted by Congress 
were too general, and the congressional law-making process too cumbersome, to leg-
islate matters that required high levels of expertise and technical knowledge. A single 
administrative agency, however, could concentrate on one specifi c subject matter and, 
using its specialized expertise and competence, formulate the necessary regulations 
that Congress could not. Thus, agencies such as the Federal Communications Com-
mission, the Nuclear Regulatory Commission, and the Food and Drug Administra-
tion could assemble and employ scientists and technical experts to study an area that 
requires regulation. Similarly, the Social Security Administration, Federal Trade Com-
mission, and Department of  Homeland Security have specialized knowledge and 
training to govern in their subject matter areas. Today there are dozens of federal, 
state, and municipal administrative agencies that affect almost every single aspect of 
our lives. Some sociologists believe that we now live in what they call the “Modern 
Administrative State.”      
       Within just about every agency is a miniature United States government, replete 
with its own three branches that perform legislative, enforcement, and judicial func-
tions. Other chapters in this book will cover administrative agencies in depth, because 
this area of law—administrative law—employs more than its share of paralegals. As 
a source of law, administrative agencies issue regulations, which they promulgate, or 
issue, in accordance with specialized procedures, allowing for public input. Although 
statutes passed by Congress are higher in status, administrative regulations have the 
force of law. 
  Agencies such as the Environmental Protection Agency have their own police force 
and a legal enforcement mechanism, fl anked by rows of paralegals and lawyers. Their 
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task is to enforce the law and the regulations of the agency. Most agencies have a 
person who occupies an executive position in the agency, called an administrator, 
director, or chairperson. Making policy decisions and directing the agency are some 
of the executive branch—like functions that, similar to the president, the administra-
tor engages in to enforce the agency’s record. 
  Administrative agencies also have court-like functions. For example, a deportation 
(now called “removal”) hearing is a legal proceeding to determine whether an indi-
vidual who is not a citizen of the United States is legally present or entitled to remain 
in this country. The hearing is very much like a trial court, including a judge, usually 
an administrative law judge who swears in witnesses, listens to testimony, rules on 
what evidence may be considered, and makes legally binding decisions by applying 
law and regulations. At these hearings, lawyers are commonly present to represent the 
government and the noncitizen. These proceedings occur within the administrative 
agency known as the Executive Offi ce for Immigration Review, which falls within the 
Justice Department. These and the court-like administrative hearings conducted by 
dozens of other agencies are performing adjudication functions. Many agencies have 
two or more levels of adjudications. The top level makes written decisions that are 
published and have the weight of precedent within the agency.   

 Executive Orders and Prosecutorial Discretion 
 The president issues    executive orders    and policy directives, which indirectly have the 
force of law. As the enforcer of the laws, the president appoints and directs the    attorney 
general   , who is the chief  law enforcement offi cer of the United States. You might want 
to think of the attorney general as the head lawyer for the government who takes 
instructions from the president on which legal issues or even social policies to pursue. 
One would think that the president should enforce  all  the laws of the country. How-
ever, as a realistic matter, the resources available to the attorney general make it pos-
sible to pursue only a limited range of enforcement activities. As a result, the decision 
to allocate legal resources to combat, say, organized crime or drunk driving consti-
tutes a policy decision of the executive branch.
   Executive branch decisions to enforce environmental laws by suing large-scale pol-
luters also constitute a policy determination to allocate resources to environmental 
issues. The executive branch also makes a policy decision not to take action to enforce 
certain areas of the law, such as corporate fi nance fraud. Similarly, the resource allo-
cation decision to prosecute certain types criminals while letting others alone for the 
time being is a form of policymaking known as prosecutorial discretion. Whether a 
matter of policy or prosecutorial discretion, executive branch decisions about which 
laws to enforce is a form of law making.    

 Article III: The Judicial System 
 The court system of the United States performs the functions of resolving certain 
disputes and creating an important form of law. The court system is also an epicenter 
of legal activity. Largely because of the use of precedent and its theatrical nature, 
courtroom activity has, for better or worse, become a regular source of entertainment, 
providing the backdrop for mainstream fi lms, reality television, and everything else in 
between. The continued and sustained popularity of television shows based on law-
yers and the courts for almost half  a century, since the time of Perry Mason, attest 
to our society’s obsession. The courts themselves have also developed into their own 
world with a distinctive culture and language. 
    Some elementary terminology is in order. Lawsuit, litigation, action, matter, pro-
ceeding, and petition are just some of the names used synonymously for the same 
thing. The persons involved in an action in the district court have names with which 

     executive order  
 An order issued by the 
president of the United 
States or a governor of a 
state to  another part of 
the  executive branch of 
the government such as 
an administrative agency 
or law enforcement 
offi cial.

         attorney general  
 The chief law enforce-
ment offi cer and head of 
the law offi ce of a state or 
country.    

     executive order  
 An order issued by the 
president of the United 
States or a governor of a 
state to  another part of 
the  executive branch of 
the government such as 
an administrative agency 
or law enforcement 
offi cial.

         attorney general  
 The chief law enforce-
ment offi cer and head of 
the law offi ce of a state or 
country.    

tow03091_ch03_055-079.indd Page 63  4/11/08  10:11:03 AM user-s206tow03091_ch03_055-079.indd Page 63  4/11/08  10:11:03 AM user-s206 /Users/user-s206/Desktop/Users/user-s206/Desktop
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almost everyone is familiar. Generally, someone involved in a lawsuit is party or liti-
gant. The person or entity who brings a lawsuit is a    plaintiff   . The person being sued 
is a    defendant   . The term    litigant    refers to any party to a lawsuit. The title of the case 
uses the actual names of the parties, such as  Nader v. General Motors, Inc . or  Bush 
v. Gore . In a criminal matter, the party bringing criminal charges is the government 
or the state. The accused is the defendant. The party names in criminal cases are thus 
something like  United States v. Martha Stewart  or  Miranda v. Arizona . The  v.  or  vs.  
is an abbreviation for “versus.” 
    In a few specialized types of matters, the person bringing the action is called the 
petitioner, and the other party is the respondent. These party titles are used in court 
proceedings that have traditional forms or common law origins. For instance, a peti-
tion for a writ of habeas corpus often challenges the legality of a criminal conviction. 
(The  writ of habeas corpus  originated in the Magna Carta.) Trial courts are presided 
over by a judge, or at a higher level court, the judge becomes a justice. Courts are 
often referred to as the bench, upon which the judge or justices sit. The term forum 
refers to a court in a very general sense. Some courts have personnel known as mag-
istrates who perform quasi-judicial functions by hearing a case to make fi ndings and 
recommendations to an actual judge. Magistrates also make preliminary determina-
tions or decide simple or uncontested cases. 
    Article III, Section 1, of the Constitution states: “The judicial Power of the United 
States, shall be vested in one supreme Court, and in such inferior Courts as the Con-
gress may from time to time ordain and establish.” Congress has, by statue, created 
the federal judicial system, which now consists of three layers, along with some spe-
cialized courts. Congress’s power to establish these courts comes from Article I, Sec-
tion 8, which states that Congress shall have the power, “To constitute Tribunals 
inferior to the supreme Court.” Exercising this power, Congress fi rst established the 
federal district courts and the circuit courts of appeal. 
     Figure 3.2  provides a chart of the three branches of government and the types of 
law each branch creates. 

  The Federal District (Trial) Courts 
 District courts are the backbone of the federal court system. District courts are courts 
of original jurisdiction, which means that they are courts with the legal authority to 
hear a case from its beginning. Thus, a lawsuit or criminal prosecution begins or 
originates in the district court. More important, the district courts are    trial courts   , 
which means that they hear testimony from witnesses, look at exhibits, assemble juries, 
and consider the lawyers’ arguments. When the trial is over, the district court must 
determine whose evidence is more believable and make fi ndings of fact. In doing so, 
the court is seeking a form of truth: what actually happened according to the evi-
dence. Next, the court must apply the law to the facts that it found. In doing so, the 
court is making conclusions of law. In a civil case, an ultimate conclusion might be 
that the one party legally owes the other a sum of money due under a contract. For 
criminal cases, a conclusion of law would be that the person accused committed the 
acts that constitute a crime and the defendant may therefore be guilty.      
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 Three Branches of 
Government and the 
Law They Create 
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        Jurisdiction for Federal Court 
 Jurisdiction is a very broad term. For courts,    jurisdiction    means the legal authority to 
hear a case. Usually, a court’s legal authority to hear a case comes from a statute or 
a constitution. Because Congress created the district courts pursuant to its constitu-
tionally granted power to do so, it makes sense that Congress should say what types 
of cases those courts should hear. Early on, the thought of federal judicial power 
provoked philosophical discussions and even heated debate as to the role of the federal 
government and its relationship to the states. At stake was the remnant sovereignty 
still claimed by many states that wanted to run their own affairs without interference 
from outsiders in the newly formed federal government.      
       The Constitution is actually vague as to what the federal judicial powers were sup-
posed to do. After much deliberation and two centuries of development, the role of the 
federal courts has become known as interstitial. This term means that the federal courts 
fi ll in the gaps between the state court systems. As a result, federal district courts are 
known as courts of limited jurisdiction, because they can only hear a limited range of 
cases. To sue in federal district court, a plaintiff would fi rst have to show the court that 
there is a federal statute or constitutional principle that gave the court power to hear 
the case. Such a law grants    subject matter jurisdiction   , authorizing the court to hear a 
plaintiff’s case. Federal district courts are generally authorized by law to hear only two 
types of cases: (1) diversity of citizenship and (2) federal questions.      

        Diversity Jurisdiction 
 Federal district courts play an important role in providing an alternative forum that 
attempts to eliminate or reduce regional jealousies. One of the fi rst laws passed by 
Congress authorized the federal district courts to hear cases in which one of the par-
ties came from another state or even another country. This authorization is the famous 
   diversity jurisdiction    provision of the Judiciary Act of 1789. Much of that law is still 
in effect today. The assumption was that a party from another state would receive 
fairer treatment in the federal district court than in the local state court. This assump-
tion was based on the fact that the federal district courts were located in large cities 
with sophisticated and educated populations. It was also thought that the judges sit-
ting in the federal district court would not be as subject to local opinion and biases 
as a state court judge might be. Hence, the Judiciary Act of 1789 granted federal 
district courts the legal authority to hear cases in which one of the parties is from 
out of state, known as diversity jurisdiction.      
       All federal court judges are appointed by the president with the approval of the 
Senate under Article III of the Constitution. The same part of the Constitution also 
grants the judges life tenure and a salary that cannot be diminished. Therefore, a 
federal judge, in good standing, could stay on the bench until retirement without 
regard to political sways in the White House or in Congress. Both the life-tenure and 
salary provisions of the Constitution are part of the system of checks and balances 
for the three branches of government. These provisions were meant to ensure that the 
federal judiciary would maintain a measure of independence from the other branches 
of government and freedom from local or regional biases or prejudices. Implicitly, the 
thought was that the federal courts should administer justice freely, unhindered by 
politics or parochialism. These courts are known as Article III Courts, whose hall-
marks are independent, life-tenured judges. As you will see, there are other types of 
federal courts outside of    Article III    .   
   State court judges, in contrast, step up to the bench in a variety of ways. Many 
state constitutions provide for judicial appointments by the state governor with 
approval or nominations by a state legislative body. However, other states elect their 
judges for a term of years, which means the judges are subject to popularity pressures 
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to remain in offi ce. Because of the varying ways that a state court judge may be cho-
sen, the fear was that the state courts would tend to favor local litigants over those 
from out of state. Thus, the assumption was that federal district court would be a more 
objective and fairer forum. This assumption was based on several factors, including 
the life tenure and undiminished salary provisions for federal judges and the location 
of federal courts, usually in medium to large-sized metropolitan areas. There is another 
requirement: To invoke federal diversity jurisdiction, a litigant must have a case that 
involves $75,000 or more in controversy, that is, in potential damages. Any matters that 
do not reach that monetary amount may be fi led in the appropriate state court.   

 Federal Question Jurisdiction 
 Federal statutes grant the federal courts the authority to decide cases that raise ques-
tions arising under federal law or the United States Constitution. This authority is 
known as    federal question jurisdiction   , the second type of subject matter jurisdiction 
for federal courts. Federal question jurisdiction is different from diversity jurisdiction. 
Diversity jurisdiction involves a case in which one of the parties is from out of state. 
Federal question jurisdiction means that the case presents issues under federal law or 
the Constitution. In federal question cases, both parties may come from the same 
state, as long as the case involves federal law or the Constitution. Oftentimes, there 
is a federal statute that specifi cally authorizes a federal district court to hear a par-
ticular federal question case.      
       A wide range of cases can invoke federal question jurisdiction. For instance, the 
federal law known as the Fair Credit Reporting Act creates certain consumer rights 
with regard to credit reports. The act also has a provision that authorizes a federal 
court to hear a lawsuit claiming the violation of a right created by that act. This 
authorization is also true of many other rights created by federal law, such as the 
Americans with Disabilities Act. Most of the rights created by federal law are also 
enforceable by fi ling a lawsuit in state court. For these types of cases, the state courts 
have concurrent jurisdiction with the federal district courts, which means that the 
plaintiff  may choose to sue in either state or federal court. 
  However, state courts may  not  hear certain types of cases arising under federal law 
for which Congress has given the federal courts exclusive jurisdiction. Only federal 
courts may hear lawsuits involving claims under admiralty (certain matters regarding 
boats), antitrust (monopolies and unfair competition), copyright, and patent law, 
among a few other types of cases. Other cases include federal lawsuits requesting the 
federal district court to review a decision by a federal agency. Similar to the effect of 
the preemption doctrine upon state legislation, the types of cases that only a federal 
court may hear involve matters that are entrusted exclusively to the federal govern-
ment and require specialized expertise. 
  Federal question jurisdiction also grants subject matter jurisdiction to federal dis-
trict courts for cases in which the United States or an offi cer is a party, the controversy 
is between two or more states, or the controversy is between the United States and a 
foreign government or foreign offi cial. The parties involved in these situations are, by 
their very nature, thought to raise federal or Constitutional questions. By creating 
special jurisdictional statutes for the federal courts, Congress also wanted to protect 
certain federal interests such as foreign affairs, provide a neutral forum for interstate 
disputes, and maintain uniformity in the nation’s tax laws.   

 Specialized Federal Courts 
 To handle complex types of cases requiring expertise, Congress has established special-
ized courts. Two special trial courts that have nationwide jurisdiction over other types 
of cases are the Court of International Trade, which hears cases involving international 
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trade and customs issues, and the United States Court of Federal Claims, which has 
jurisdiction to entertain various types of claims for money damages against the United 
States government. All over the country, federal bankruptcy courts help debtors obtain 
a fresh start by eliminating or easing their debts. There are also specialized courts that 
Congress has established outside of Article III. 
  You will recall that Article III authorizes Congress to establish courts below the 
United States Supreme Court. In doing so, Congress created Article III courts replete 
with judges who are able to act independently because of their life tenure and salary 
provisions. In addition, Article I, Section 8, authorizes Congress, “To constitute 
 Tribunals inferior to the supreme Court.” These tribunals, or courts, are known as 
“legislative courts” or “Article I Courts.” These courts differ from Article III courts 
principally in that the judges do not have life tenure and serve a term of usually ten 
years. Their salaries are not protected. Article I courts also do not have full judicial 
powers but instead only those that Congress specifi cally delegates. Currently, the Arti-
cle I courts are U.S. Court of Veterans’ Appeals, the U.S. Court of Military Appeals, 
the U.S. Tax Court, and the district courts for the districts of the Virgin Islands, 
Guam, and the Northern Mariana Islands.   

 Distribution of Article III Federal District Courts 
 There are a total of 94 Article III federal district courts. Every state hosts at least 
one federal district court, usually located in the state capital. The District of Columbia 
and Puerto Rico each have an Article III federal district court. The more populous 
states have up to four federal district courts (California, New York, and Texas). Each 
district court covers a defi ned geographical area known as a judicial district.   

 The Appellate Courts 
 The losing party at the trial court level may appeal the case to a higher court known 
as an    appellate court   . Appellate is a word that describes the type of work that these 
courts perform. All trial courts maintain fi les for each case they hear. As the lawsuit 
progresses, the court fi le grows with the addition of a wide variety of documents fi led 
by the parties and orders entered by the court. If  there is a trial, a stenographer 
transcribes the witness’ testimony and all the evidence is marked and ruled upon, 
culminating in a fi nal decision or judgment declaring the winning or prevailing party. 
All of these items become what is known as the court record, or everything that was 
before the trial court. Remember that the job of the trial courts is to make fi ndings 
of fact. Once made, the trial court applies the law to the fi ndings to arrive at conclu-
sions of law. Both of these tasks require the trial court to have made legal rulings. It 
is the job of an appellate court to review the record of the trial court for any errors 
of law, including whether certain evidence should or should not have been considered. 
The party asking for the appeal is the    appellant   , and the other party is the    appellee   . 
            In the federal system, appeals generally go into a middle-tier or    intermediate appellate 
court   . Sitting just below the United States Supreme Court are the 13 circuits that con-
stitute the federal system of the United States Courts of Appeals.      

        The United States Courts of  Appeals 
 The 94 judicial districts are organized geographically into 12 regional    circuits   , each 
of which has a United States Court of Appeals. A court of appeals hears appeals 
from the district courts located within its circuit, as well as appeals of decisions of 
federal administrative agencies. The fi rst eleven circuits are referred to by their assigned 
number. The twelfth circuit is called the District of  Columbia Circuit, because it 
reviews matters exclusively and directly from certain agencies of the federal govern-
ment centered in the District of Colombia, as well as cases from the local courts. The 
map in  Figure 3.3  shows the geographic boundaries of the circuit courts of appeals. 
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  Finally, there is a thirteenth circuit, known as the Federal Circuit. The Federal 
Circuit has nationwide jurisdiction to hear appeals in specialized cases, such as those 
involving patent laws and cases decided by the Court of International Trade, the Court 
of Veteran Appeals, and the Court of Federal Claims, among other specialized forums. 
The Federal Circuit is the only subject matter–specialized federal court of appeals. 
  At the appellate level, there are no trials. Instead, a panel of three judges reviews 
the record to see if  the trial court has committed any prejudicial or reversible errors. 
That is, any error they fi nd must be of such a nature that it could have substantially 
affected the outcome of the case. Appellate review involves combing through an often 
voluminous trial court record and performing exhaustive legal research. The lawyers 
for either side may fi le preliminary    motions    or request that the court make certain 
rulings, short of a fi nal decision. The lawyer’s major task in an appeal is preparing 
and fi ling the appellate brief. An appellate brief  explains the party’s legal position in 
great detail, makes legal arguments, and averages 30 to 40 pages in length.      
       Either party may ask for oral argument, which the courts may grant discretionarily, 
taking into account the novelty or importance of the case and the number of cases 
to be decided. At oral argument, the lawyers present the legal points of their case 
before a panel of three judges. The court usually allots 10 to 15 minutes per side. 
During the lawyers’ presentations, the three judges pepper them with questions, fre-
quently interrupting them. A lawyer’s fi rst experience with oral argument at the circuit 
level is oftentimes likened to Dorothy’s fi rst appearance before the Wizard of Oz. 
However, with some experience, many lawyers fi nd oral argument an enjoyable and, 
at times, exhilarating experience that draws on their skills of oration and persuasion. 
The courts of appeals hear oral argument in only a small percentage of cases. 

motion
 A procedural request or 
application presented by 
the attorney in court. 

motion
 A procedural request or 
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FIGURE 3.3  Geographic Boundaries of the U.S. Courts of Appeals and U.S. District Courts 
 Source:  www.uscourts.gov/courtlinks/  
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  If  the court of appeals does fi nd that the district court has committed prejudicial 
or reversible error, there are a number of ways that it may dispose of the case. If  
there is no prejudicial or reversible errors, or the court merely agrees with the outcome 
but for reasons different from those of the district court, the court of appeals will 
   affi rm    the decision of the district court. The court may also    reverse    the district court’s 
decision if  there is enough error to warrant reversal. In some cases, the court of 
appeals will reverse and    remand   , which means that there was suffi cient error, but the 
case is still incomplete and is being sent back, or remanded, to the district court.      
       The decisions made by the circuit courts of appeals are published regularly and 
can sometimes present momentous occasions. These decisions have the force and 
effect of precedent for the judicial districts within their respective circuits. Each cir-
cuit, as you will recall, consists of several judicial districts for which there is a federal 
district court. For instance, the First Circuit Court of Appeals, which sits in Boston, 
Massachusetts, hears appeals from the federal district courts within the judicial dis-
tricts of Maine, Massachusetts, New Hampshire, Rhode Island and, strangely, the 
island of Puerto Rico. (Appeals from the courts in the U.S. Virgin Islands, which are 
60 miles east of Puerto Rico, go to the Third Circuit Court of Appeals, which also 
covers Delaware, New Jersey, and Pennsylvania.) The decisions from the First Circuit 
are binding precedent upon the federal district courts within that circuit as a matter 
of    binding  or  mandatory authority   . In a signifi cant way, each court of appeals acts as 
a supreme court within its circuit, and it would likely be a reversible error for a district 
court to depart from its circuit’s precedent without adequate reason.      
       The decisions of the courts of appeals from another circuit have    persuasive authority    
but are not binding on a district or a circuit court from another circuit. The effect is 
persuasive, or helpful, but not binding. If  the court of appeals for that circuit has not 
spoken on a particular issue, a district court within the same circuit may feel free to 
act on its own accord as it sees fi t. You might want to think of a court of appeals as 
a parent of the district courts within its circuit. For the same district courts, a court 
of appeals in another circuit might be thought of as an aunt or uncle. In this analogy, 
you can see that parental orders carry an imperative, whereas those from an aunt or 
uncle are more attenuated. As a matter of principle at least, we must obey our parents, 
for their word carries the weight of mandatory authority. The kind advice from aunts 
and uncles may be helpful or persuasive, but it is not necessarily mandatory.      
       Appellate courts, particularly the circuit courts of appeals in the federal system, 
can wield considerable prestige and authority. They are often the fi nal arbiters of 
federal and constitutional law for their region of the country, making interpretations 
and rulings that can affect millions of people living within the circuit. Moreover, the 
combined adjudications of a court of appeals, viewed altogether, constitute policy 
decisions that can often steer the behavior and conduct of businesses, governments, 
and individuals. Viewed statistically, the decisions of a court of appeals are fairly 
insulated from review by the United States Supreme Court. In the 12-month period 
ending on September 30, 2004, the total number of cases decided by the 12 geographical 
United States Courts of Appeals was 27,438 cases. Of all those cases, about 7,000 
annually seek further review with the Supreme Court, which actually hears and fully 
decides only 80–90 cases a year. Frequently, the circuit courts will differ with one 
another on particular issues, known as a confl ict among the circuits. Oftentimes, 
confl icts among the circuits are resolved by the United States Supreme Court, the 
highest court in the entire United States.   

 The United States Supreme Court 
 Article III of the U.S. Constitution establishes the Supreme Court. By Congressional 
act, the Court is staffed by eight associate justices and a chief  justice. They are called 

affi rm
 Disposition in which the 
appellate court agrees 
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70 Part One About Paralegals (and the Legal Profession and the Law)

“justices” as opposed to “judges” as a matter of respect. Like the rest of the federal 
judiciary, Supreme Court justices are appointed by the president with the Senate’s 
“advice and consent.” They are similarly accorded life tenure with a salary that can-
not be diminished, and they are not subject to mandatory retirement. Currently, the 
Chief Justice of the Supreme Court, John Roberts, earns about $200,000 annually 
and is responsible for administration of the Court and for the leadership of the entire 
federal judiciary, which consists of more than 1,700 federal judges. 
  The Court has two types of jurisdiction, appellate and original. The Court’s appellate 
jurisdiction brings cases from the federal courts, as prescribed by Congressional statute. 
The statutes allow for direct appeal and petitions for writ of    certiorari   , a request for a 
discretionary grant of review. In this type of proceeding, the person requesting the 
Court to hear the case is called the    petitioner   , and the other party is the    respondent   . 
State court cases may also be heard if they involve an important federal or constitu-
tional question. For the most part, the Court hears only the cases it wants to hear, that 
is, by certiorari. The Court decides whether to grant a petition for certiorari and hear 
the case according to the importance of the legal question or if there is a confl ict among 
the circuits. The Supreme Court begins each term on the fi rst Monday of October and 
recesses in June. At regularly held conferences during each term, the justices review and 
vote on whether to hear a particular case. By the Court’s own tradition, a    vote of four    
justices will constitute a grant of certiorari, meaning that the case will be heard.      
       After the Court grants certiorari, the parties prepare and fi le briefs similar to those 
fi led with the courts of appeals. In a few cases, the Court will hear oral argument 
before the entire bench of nine justices. When the Court denies certiorari, it means 
that the lower court ruling stands. There is no precedential effect from the Supreme 
Court’s refusal to hear a case. Only when a case is briefed and argued, resulting in a 
signed opinion, has the Court made precedent. Cases are decided by a vote of the 
justices. A majority of the Court consists of fi ve votes. Whether or not in the major-
ity, the Chief Justice assigns the author of the    majority opinion   . Those justices agree-
ing merely sign off  on the opinion by adding their names.      
       Others who agree with the result but for different reasons may fi le a    concurring 
opinion   . Justices who disagree dissent with the majority and may fi le    dissenting opin-
ions   . At times, dissents have been vituperative or vocal. Lately, there has been the 
phenomenon of    plurality opinions   , in which the Court is unable to muster a majority 
vote of fi ve justices. A plurality occurs when there are enough votes to decide a case 
a certain way, but there is a divergence of opinions on the reasons. Thus three justices 
may agree on the result and the reasons, then two other justices may agree on the 
result but for different reasons. A plurality opinion would result from the three agree-
ing Justices, with concurring opinions from the other two. The four who do not agree 
with the result would be dissenters.      
       The Supreme Court also has original jurisdiction over certain cases that are enu-
merated in the Constitution. Cases in which the states are parties or cases involving 
ambassadors and foreign ministers, among others, may be fi led from the beginning 
with the Supreme Court. However, this situation is rare, and less than a handful of 
cases are fi led in the Supreme Court’s original jurisdiction each year. 

certiorari
 (Cert) (Latin) “To make 
sure.” An appellate 
court’s authority to decide 
which cases it will hear 
on appeal.

      petitioner  
 Name designation of a 
party fi ling an appeal or 
a petition.

         respondent  
 Name designation of the 
party responding to an 
appeal.         

vote of four  
 By tradition, a vote by four 
Supreme Court Justices 
to grant certiorari, which 
means that the Court will 
hear a case.    

majority opinion
 An opinion where more 
than half of the justices 
agree with the decision. 
This opinion is precedent. 

concurring opinion
 A separate opinion that 
agrees with the majority 
opinion but for different 
reasons.      

dissenting opinion  
 An opinion in which a 
judge disagrees with the 
result reached by the ma-
jority; an opinion outlining 
the reasons for the dis-
sent, which often cri-
tiques the majority and 
any concurring opinions.         

plurality opinion  
 A rare disposition in 
which a greater number, 
but less than a majority, 
votes on the outcome of 
a case.        

certiorari
 (Cert) (Latin) “To make 
sure.” An appellate 
court’s authority to decide 
which cases it will hear 
on appeal.

      petitioner  
 Name designation of a 
party fi ling an appeal or 
a petition.

         respondent  
 Name designation of the 
party responding to an 
appeal.         

vote of four  
 By tradition, a vote by four 
Supreme Court Justices 
to grant certiorari, which 
means that the Court will 
hear a case.    

majority opinion
 An opinion where more 
than half of the justices 
agree with the decision. 
This opinion is precedent. 

concurring opinion
 A separate opinion that 
agrees with the majority 
opinion but for different 
reasons.      

dissenting opinion  
 An opinion in which a 
judge disagrees with the 
result reached by the ma-
jority; an opinion outlining 
the reasons for the dis-
sent, which often cri-
tiques the majority and 
any concurring opinions.         

plurality opinion  
 A rare disposition in 
which a greater number, 
but less than a majority, 
votes on the outcome of 
a case.        

RESEARCH THIS

 Find a case from the federal system or any 
state system that was decided by a plurality 
decision. What was the issue presented in 

the case? How did the court dispose of the 
case? How was this case decided by a 
plurality? 
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  Almost every decision by the Supreme Court carries great signifi cance. Every spring, 
the Court announces its opinions for the term. When this announcement happens, the 
news media, the legal community, and legal pundits all over the world cluster, rapt with 
attention, eager to scrutinize every word from the Court. Dozens of law review journals 
and scholarly books are devoted to the lengthy and detailed analyses of each term’s 
decisions. Law professors and students of law can be seen with pens poised to note the 
Court’s direction, the nuances of each justice’s vote, and their predictions. The general 
public also pauses to hear the news announcing the Court’s major decisions that can and 
often do affect their daily lives. From individual rights to governmental authority to the 
interpretation of federal law and the Constitution, the Supreme Court stirs the emotions 
and intellect of everyone within its purview. Dubbed informally as the “Supremes,” every 
Justice has his or her place imprinted in American history. Former Justice Robert  Jackson 
aptly described the profound effect of the Court with characteristic modesty: “We are 
not fi nal because we are infallible, but we are infallible only because we are fi nal.” See 
 Brown v. Allen , 344 U.S. 433, 540 (1953) (Jackson, concurring in result). 
   Figure 3.4  provides a fl owchart of the federal court system. 

      THE STATE SYSTEMS AND STATE CONSTITUTIONS  

 The state legal systems are structurally identical to the federal system. With some 
minor variations, each state has a constitution, and some states have had more than 
one. For instance, Georgia has had ten constitutions, North Carolina three, and 
 Massachusetts two. In some states, a succession of constitutional conventions has 
ratifi ed new constitutions to replace the former. In other states, the new constitution 
acts as a lengthy supplement or amendment to the fi rst, making both in force concur-
rently. Whether by single or multiple constitutions, each state has a founding docu-
ment or law that creates three branches of government: the legislative, the executive 
(or gubernatorial), and the judiciary. In this way, each of these branches operates in 
similar fashion to their federal counterparts. 
    Similar to the Bill of Rights of the United States Constitution, state constitutions 
also declare individual rights. Typically, most state constitutions begin with a declara-
tion of equality, freedom, and independence for all its inhabitants. Some go on to 
enumerate other rights. For instance, the Georgia Constitution specifi cally prohibits 

FIGURE 3.4
 Flowchart of the U.S. 
Federal Court System 
Source: Copyright © 2007 
Microsoft Corporation. All 
rights reserved.
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whipping as punishment; the Illinois Constitution condemns certain expressions of 
hate and hostility; and almost every state constitution prohibits imprisonment for 
debt. State constitutions can also differ from the U.S. Constitution by offering a 
greater number or different type of rights to individuals. 
    The rights of those accused of crimes, the right to die, the death penalty, and the 
right to marry are just some of the areas in which the states have accorded more indi-
vidual rights than those provided under the United States Constitution. At the same 
time, the existence of these varying rights also indicates the subject matters on which 
states may legislate and the federal government may not. Recall that the U.S. Constitu-
tion is a grant of limited power, with probably more restrictions than allowances. For 
many, this status exists because the actual seats of power are with the several states. 
    By signing the Constitution, the states ceded only certain powers and retained the 
rest. In fact, the Tenth Amendment to the Constitution states, “The powers not delegated 
to the United States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people.” Thus, despite the pervasive and constant 
presence of the federal government, the state laws are the ones that actually regulate the 
truly substantive legal aspects of our lives. And they do so quite directly. Matters such 
as family relationships, property ownership, crime and punishment, public safety, busi-
nesses, and a host of other more mundane matters are almost exclusively state matters. 
For this reason, our drivers’ licenses; license plates; birth, death, and marriage certifi cates; 
and deeds, leases, corporate documents, and contracts are all created and governed by 
state laws. In this way, the federal system fi lls in the gaps between the states and acts to 
unify them to form the United States. The rest is left up to the states. 
    The pervasiveness of the federal government is a function of the wide impact of 
its vast wealth, its oversight over the most basic rights, and the desire to promote the 
economy and other policy matters through interstate commerce. More than 50 years 
ago, one member of the U.S. Supreme Court viewed all the states as laboratories of 
reform that the federal government could later follow. One famous example is election 
and campaign fi nance reform. In the late 1800s, the California, Massachusetts, and 
New York legislatures realized the need for laws that would make elections more 
accessible and fair.  

   State Courts 
 Like state laws, the state courts are the primary centers for the legal activity that occurs 
across the country and the essential vehicles for dispute resolution. The state court 
systems are, for the most part, similar to the federal court system, consisting of three 
tiers: a trial court level, an intermediate appellate court, and a supreme court. Four 
states have different names for their supreme courts. In Maine and  Massachusetts, the 
highest court is called the Supreme Judicial Court. Maryland and New York both 
name their highest court the Court of Appeals. This convention also used to be the 
case in Kentucky, until 1975 when it changed the name to the Kentucky Supreme 
Court. About ten states do not have an intermediate appellate court, so appeals go 
directly from the trial level to the state’s highest court. Those states without an inter-
mediate appellate level also give their highest courts discretionary appellate jurisdiction. 
Like the United States Supreme Court, the highest courts in many states hear only the 
cases they feel are important enough to hear. For many litigants in the state court, the 
state’s intermediate appellate courts usually have the last say in a case. 
    Within each state, the vast amount of the nation’s judicial work is funneled through 
the various courts. It is the state courts that handle virtually all the disputes that can 
be litigated. Divorce, support and child custody disputes, probate and inheritance 
cases, real estate, juvenile matters, most criminal cases, contracts, disputed traffi c 

CYBER 
TRIP

 Trip 1: Go to  www.
uscourts.gov , the 
offi cial Web site for 
the United States 
Federal Courts. 
Click on “Educa-
tional Outreach” on 
the upper left-hand 
side of the page. 
Explore “Contem-
porary Topics,” in 
particular, “Whose 
Property is Intellec-
tual Property?” Un-
der “Witness Stand 
Script,” you will 
fi nd three examples 
of transcripts from 
trials. 
  Trip 2: Find the 
offi cial Web site for 
the court system in 
your state. Does the 
state court struc-
ture differ? How 
well does the Web 
site inform you 
about practical 
 aspects of bringing 
a case through 
state court?  
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 violations, personal injury cases, and a vast array of other types of cases are all heard 
in the state courts. Hence, the state courts are known as courts of general jurisdiction. 
In contrast to the federal courts, which are allowed to hear only very limited scopes 
of cases, the state courts have the jurisdiction to hear almost any type of case. 
    The state court systems differ mostly at the trial level. Some states have two or 
three levels of trial courts. Within the trial level, most states have several specialized 
courts. At the base, there are traffi c courts and small claims courts. In 1996, the city 
of Philadelphia instituted an unusual forum, Nuisance Night Courts, to hear “quality 
of  life crimes” and address disturbances to the city’s quietude. Complete with all 
essential court personnel and equipment, this unique court is completely mobile and 
dispenses “swift and fair justice” to urban neighborhoods. 
    The state trial courts are commonly known as the “superior courts,” which hear 
almost all mainstream cases involving a minimum amount of  money in controversy, 
usually about $10,000. There is no maximum limit for these state trial courts. It is 
in these courts that the real action takes place. The courtroom dramas that we see 
on television and in movie theaters, complete with juries and parades of  witnesses 
and dramatic orations, are the staple of  the state trial courts. On almost any day of 
the week, with a little bit of  luck, anyone can observe a trial or a formal argument 
just by wandering into the local courthouse. As organs of  government, all courts, 
both state and federal, are supported by tax dollars and thus are open to the public. 
 Figure 3.5  provides a chart of  the Indiana court system, which is typical of  most 
states’ court systems. 

FIGURE 3.5
Flowchart of the 
Indiana Court System
Source: www.in.gov/ 
judiciary/about/chart/fl ash.
html.
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   Subject Matter Jurisdiction in State Courts 
 Previously in this chapter, we saw that federal courts are courts of limited jurisdiction. 
We understand this to mean that by design, the federal courts are authorized to hear 
only selected types of cases. For a federal court to hear a case, there must be federal 
subject matter jurisdiction by way of diversity or federal question. Without the spe-
cifi c, if  not express legal authority, the federal courts do not have jurisdiction to hear 
a case. 
    In the state trial court system, subject matter jurisdiction is a different and simpler 
concept. As discussed previously, state trial court systems frequently have specialized 
courts that hear only certain types of case. Courts that hear only domestic relations cases 
such as divorce, adoption, and support cases are commonly known as “family court” or 
“divorce court.” Cases involving inheritance matters, wills, and trusts are heard by a 
“probate court.” In some large cities, evictions and other landlord–tenant disputes are 
heard only in a “landlord-tenant court” or “housing court.” Most states have “juvenile 
courts” that hear only cases involving juveniles who run afoul of certain criminal laws 
but are too young to be treated as adults. Two states, Massachusetts and Hawaii, each 
have a land court that specializes in hearing only those disputes involving the ownership 
or boundaries of land. Thus, for state trial courts, subject matter jurisdiction simply 
means that if the case at hand can be heard by a specifi c court, the case should be fi led 
there. For instance, a divorce case should be fi led in divorce or family court, not in a 
housing court, which would reject a divorce case for want of subject matter jurisdiction 
to hear that type of case. If there is no state trial court specialized by subject matter for 
a particular type of case, it may be fi led in the state’s general trial court.  
     Subject matter jurisdiction is a requirement that must be met whenever a case is 
fi led in either federal or state court. The subject matter jurisdiction requirements for 
federal court mean something very different than those in state court. However, for 
both state and federal courts, subject matter jurisdiction generally means that the 
court is authorized by law to hear the case at hand. Once a court has determined that 
it has subject matter jurisdiction over the case, the court must also be satisfi ed that it 
has jurisdiction over the parties to the case.  
     The United States Supreme Court may review a decision from the highest state 
court if  the case involves a substantial federal question. As discussed, state courts 
may hear cases containing federal issues in which a federal law or the United States 
Constitution is involved. An appeal from the highest court of a state to the United 
States Supreme Court is initiated by a petition for writ of certiorari by the party 
seeking review. Like the appeal process from a federal circuit court, a petition for writ 
of certiorari from the highest court of a state is discretionary with the U.S, Supreme 
Court. As previously discussed, a vote by four justices to hear the case will grant the 
petition for writ of certiorari, and the Court will hear the case from the state court.   

 Personal Jurisdiction 
    Personal jurisdiction    means that the court has the legal authority to act on the parties 
to the lawsuit. A trial court has the legal authority to act upon a person to the law-
suit if  that person has received proper notice that a lawsuit has been fi led against him 
or her. This jurisdiction applies equally to both federal and state trial courts. As you 
will see in more detail when we cover civil litigation, the requirement of adequate 
notice to the party being sued springs from notions of fairness. The Fifth and Four-
teenth Amendments to the United States Constitution both contain what is known 
as a    due process    clause. 
    The United States Supreme Court has long held that due process requires that a 
person being sued receive adequate notice of  the lawsuit. There are a number of 
means to notify a defendant. Without adequate notice, the court does not have 

     personal 
jurisdiction   
A court’s power over the 
individuals involved in the 
case; when a court has 
personal jurisdiction, it 
can compel attendance at 
court hearings and enter 
judgments against the 
parties.    

     due process
   Ensures the appropriate-
ness and adequacy of 
government action in 
 circumstances infringing 
on fundamental individual 
rights; and a source of 
fundamental rights.    

     personal 
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     due process
   Ensures the appropriate-
ness and adequacy of 
government action in 
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rights; and a source of 
fundamental rights.    

PRACTICE 
TIP

 As you begin your 
study of the court 
system, keep a 
 diagram or key to 
the court systems 
at hand for easy 
reference. 

tow03091_ch03_055-079.indd Page 74  4/11/08  10:11:09 AM user-s206tow03091_ch03_055-079.indd Page 74  4/11/08  10:11:09 AM user-s206 /Users/user-s206/Desktop/Users/user-s206/Desktop



CASE IN POINT

 STATE COURT SUBJECT MATTER JURISDICTION. 

    IN RE RICE , 68 HAW. 334; 713 P.2d 426 (1986)   

Appellees Richard A. Breton and Margaret Mary Breton, as 
Sellers, fi led a petition in the land court against Appellant Cen-
tral Pacifi c Supply Corporation (hereinafter “CPS”), as Buyer, 
seeking to cancel the Agreement of Sale of a leasehold inter-
est and for damages. The Bretons alleged that CPS had 
breached the Agreement by defaulting on the payment due 
thereon and by vacating the premises. CPS timely answered 
the complaint and counterclaimed against the Bretons for the 
breach of the Agreement and sought a rescission of the Agree-
ment and damages. The land court, after trial, found in favor of 
the Bretons against CPS on both the complaint and the coun-
terclaim. Thereafter, CPS fi led a motion to set aside the fi nd-
ings of fact, conclusions of law and judgment, and to set the 
matter for a jury trial. The land court denied the motion, and 
CPS fi led timely notices of appeal.    
 I. In answer to the Bretons’ petition to cancel Agreement 
of Sale, one of CPS’s defenses was that the land court lacked 
jurisdiction over the subject matter of the petition. The land 
court, after trial, concluded that it had “jurisdiction of the par-
ties and this cause of action.”  
 Although the issue of jurisdiction of the land court over the 
subject matter was not questioned at the trial level nor raised 
in this appeal, we hold, sua sponte, that the land court lacked 
jurisdiction over the subject matter of the Bretons’ petition.  
 “The lack of jurisdiction over the subject matter cannot 
be waived by the parties.” Meyer v. Territory, 36 Haw. 75, 78 
(1942). If the parties do not raise the issue, “a court sua sponte 
will, for unless jurisdiction of the court over the subject matter 
exists, any judgment rendered is invalid.” Id. at 78; see also 
O’Daniel v. Inter-Island Resorts, 46 Haw. 197, 377 P.2d 609 
(1962). “Such a question is in order at any stage of the case, 
and though a lower court is found to have lacked jurisdiction, 
we have jurisdiction here on appeal, not of the merits, but for 
the purpose of correcting an error in jurisdiction.” Meyer v. Ter-
ritory, 36 Haw. at 78 (citation omitted).    
 II. The land court derives its jurisdiction from section 501-1 
of the Hawaii Revised Statutes (HRS). n1 “The land court is a 

court of limited jurisdiction, created for a special purpose, that 
of carrying into effect what is known as the Torrens title 
scheme, derives all of its power from the statutes relating to it, 
and can exercise no power not found within those statutes.” In 
Re Rosenbledt, 24 Haw. 298, 308 (1918), modifi ed on other 
grounds, 25 Haw. 561 (1920).    
 HRS § 501-1 in relevant part reads:

  A court is established, called the land court, which 
shall have exclusive original jurisdiction of all applica-
tions for the registration of title to land and easements 
or rights in land held and possessed in fee simple 
within the State, with power to hear and determine all 
questions arising upon such applications, and also 
have jurisdiction over such other questions as may 
come before it under this chapter, subject to the rights 
of appeal under this chapter. The proceedings upon 
the applications shall be proceedings in rem against 
the land, and the decrees shall operate directly on the 
land and vest and establish title thereto.    

The Bretons’ petition to cancel the Agreement of Sale and for 
damages and CPS’s counterclaim for rescission of the Agree-
ment and for damages are both causes of action arising out of 
alleged breaches of the Agreement. Both are breach of con-
tract actions over which the land court does not have jurisdic-
tion under any of the provisions of chapter 501 of the Hawaii 
Revised Statutes, as amended.  
 The judgment of the land court is void for lack of jurisdiction. 
This appeal is dismissed.   

QUESTIONS ABOUT THE CASE  

   1.   What types of cases could the Hawaiian Land Court hear?  
   2.   What does “original jurisdiction” mean?  
   3.   Why are the parties not permitted to waive jurisdiction?  
   4.   Where should the Bretons have fi led their case?       

personal jurisdiction over the defendant. Once notice has been given to the satisfac-
tion of  the trial court, the requirement of  personal jurisdiction has been met, and 
the lawsuit may proceed. When the court does proceed, it is acting  in personnam ,
which is a Latin phrase meaning that the court has personal jurisdiction and the 
legal authority to act on the persons named in the lawsuit. The vast majority of 
lawsuits involve personal jurisdiction. 
    In contrast to    in personnam   jurisdiction   , a few types of lawsuits involve a dispute over 
the rightful ownership of property or a particular thing that is located within the trial 
court’s geographical or territorial jurisdiction. In such cases, the court’s action is focused 

     in personnam
jurisdiction   
A court’s authority over 
a party personally.    

     in personnam
jurisdiction   
A court’s authority over 
a party personally.    
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76 Part One About Paralegals (and the Legal Profession and the Law)

not upon a person but upon a particular thing, known in Latin as a “res.” Government 
seizures of property, court-supervised dispositions of inheritances, disputes about the 
boundary or title to property, and    admiralty    cases are examples of lawsuits in which the 
trial court’s attention is focused on the property or thing. In such actions, whether in 
admiralty or other types of cases, the court’s jurisdiction is called    in rem   . 
    Jurisdiction, in law, is a word of many meanings depending upon the circumstances. 
Basically, jurisdiction refers to a court’s legal authority to act on a particular matter, 
whether it is a case, a person, or the thing in controversy. While this defi nition may 
sound simple enough, advanced students can spend an entire  semester covering federal 
jurisdiction alone.  Figure 3.6  provides a chart that summarizes the several important 
components of jurisdiction that are necessary for your understanding. 

     ALTERNATIVES TO COURTS  

 In recent years, both federal and state courts have experienced severe case backlogs. 
Litigation has also become very time consuming and expensive. To address these 
issues, a process of  dispute resolution, alternative dispute resolution (ADR), has 
arisen outside of the government judicial process. The acceptance of ADR among 
both the general public and the legal profession has become so widespread that some 
courts now require some parties to resort to ADR at the outset of litigation and as 
a condition of continuing with the lawsuit. The ADR process offers a more effi cient 
and cost-effective way of resolving disputes. 
    Specifi cally, ADR may proceed in several different ways. First, negotiation ADR 
is voluntary, and there is no third party who facilitates the resolution process or 
imposes a resolution. Second, ADR in the form of mediation involves a third party, 
known as a mediator, who facilitates the resolution process. In doing so, the mediator 
offers suggestions on the resolution but does not impose any fi nal result upon the 
parties. Third, in collaborative law or collaborative divorce, each party has an attorney 
who facilitates the resolution process within specifi cally contracted terms. The parties 
reach agreement with the support of the attorneys (who are trained in the process) 
and mutually agreed experts. 

     admiralty   
Specialized laws and 
courts dealing with 
 maritime questions and 
offenses.    

     in rem   jurisdiction   
A court’s authority over 
claims affecting property.    

     admiralty   
Specialized laws and 
courts dealing with 
 maritime questions and 
offenses.    

     in rem   jurisdiction   
A court’s authority over 
claims affecting property.    

Type of Jurisdiction Characteristics How Applied

Personal Jurisdiction The court’s authority to Giving adequate notice of a
 act upon an individual or lawsuit to a defendant in a
 entity to a lawsuit as a manner prescribed by law.
 matter of fairness.

In Rem Jurisdiction The court’s authority to The thing in controversy
 act on a thing (the res) must be within the court’s
 in a given controversy. geographical borders.

Subject Matter The court’s authority to The lawsuit must be fi led in
Jurisdiction act upon a particular the proper court.
 type of lawsuit.

State courts General jurisdiction. Filing the lawsuit in the court 
  authorized to hear it.

Federal courts Limited jurisdiction. 1. Diversity of citizenship 
   jurisdiction may be heard.
  2. The lawsuit must present
   a federal question.
  3.  The type of lawsuit may 

be heard only by a certain 
federal court—exclusive 
jurisdiction.

FIGURE 3.6
 Types and 
Characteristics of 
Jurisdiction, and How 
They Are Applied 
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A DAY IN THE LIFE OF A REAL PARALEGAL

 As litigants have increasingly sought ADR techniques to resolve their disputes, more and more 
paralegals have found employment as mediators. Many paralegal schools even offer degrees 
or certifi cates in ADR for those who wish to seek specialized work as mediators or ADR spe-
cialists in law fi rms. Below is a list of duties performed by paralegals specializing in ADR:

   •   Draft motions to refer case to ADR proceeding.  
  •   Draft demands for arbitration.  
  •   Research and procure rules governing ADR proceedings.  
  •   Assist with preparation of agreement containing procedures and rules the parties will use 

in the ADR proceeding.  
  •   Conduct background research on the arbitrator(s), mediator(s), and/or judge(s).  
  •   Make logistical arrangements for meeting facilities and/or hearing rooms as necessary 

and appropriate for the ADR proceeding.  
  •   Assist with preparation of jury questions for summary jury trial proceeding.  
  •   Draft documents required by settlement agreement (e.g., lien releases, property transfer 

documents)  .
  •   As necessary and appropriate, conduct legal research and draft ADR contract clauses.  
  •   Store or dispose of case documents in accordance with protective orders and/or settlement 

agreement.    

 The scholarly study of law is known generally as jurisprudence, within which there 
are many schools of  thought or legal theories. Older theories rely on the natural 
origins of law. Later theories applied and incorporated other disciplines, such as logic, 
economics, linguistics, and political theory. Jurisprudence has become a matter of 
academic interest that wields respect and has infl uenced how our laws are made and 
interpreted by courts and judges. 
  The American legal system comes to us as a result of historical development from 
the English laws and traditions, such as  stare decisis  or precedent. Other traditions 
from England include the Magna Carta and the notion of constitutions, which estab-
lish the basic organization of a government and the source for law and individual 
rights. In the United States, our Constitution is codifi ed, meaning that it is a written, 
all-inclusive document. The United States Constitution establishes the three branches 
of government and the laws that each produce. A unique feature of the American 
legal system is its governance by numerous administrative agencies that regulate much 
of the technical and daily legal aspects of our lives. The Constitution also operates 
as a social contract to unify the states and contains several provisions setting out the 
relationship between the federal government and the states. As a result, the many 
powers of the federal government preempt the states in various areas of law, in the 
interest of a uniform application across the country. The United States Constitution 
also performs the function of declaring the most basic individual rights. 
  Article III of the Constitution establishes the judicial branch of government and the 
Supreme Court. Under the authority of Article III, Congress has created the other 
courts. Today, there are more than 90 federal district courts (the trial courts) and over 
them 13 circuit courts of appeals (appellate courts). The decisions of the circuit courts 
represent mandatory authority for the district courts within their geographical circuit 
and persuasive authority for those outside of it. The United States Supreme Court is 
the highest court, and its decisions are binding for the entire country. Congress has also 
created other courts to handle highly specialized matters. All federal courts have limited 
jurisdiction and can only hear diversity cases or those presenting federal questions. 

      Summary 

tow03091_ch03_055-079.indd Page 77  4/11/08  10:11:12 AM user-s206tow03091_ch03_055-079.indd Page 77  4/11/08  10:11:12 AM user-s206 /Users/user-s206/Desktop/Users/user-s206/Desktop



78 Part One About Paralegals (and the Legal Profession and the Law)

  Most of the judicial work in the United States is performed by the states. Similar 
to the federal system, state constitutions establish state court systems. Many state 
constitutions also create more individual rights than the federal system. State courts 
can vary greatly but generally are organized into a system parallel to the federal 
courts, with a supreme court, oftentimes an intermediate appellate court, and an array 
of trial courts. The main difference between the state and federal courts is in the types 
of cases that they hear. State courts may hear almost any kind of controversy. As a 
result, states commonly have a number of subject matter–specifi c trial courts that hear 
only matters, such as divorce or juvenile cases. 
  The state and federal court systems provide the primary forums for dispute resolu-
tion in which most lawyers and paralegals operate. Alternatives exist to resolve disputes 
in a process known as alternative dispute resolution (ADR). In the next chapter, we 
continue with our legal pedagogy by examining the law itself  and how it is organized. 
We also delve into how legal professionals fi nd the law and apply it in their work. 

    Administrative agency regulations 
 and rules   
   Admiralty     
   Affi rm     
   Appellant     
   Appellate court   
   Appellee     
   Article III   
   Attorney general   
   Binding authority (mandatory 
 authority)     
   Certiorari (Cert.)     
   Circuit     
   Common law   
   Concurring opinion   
   Constitution     
   Defendant     
   Dissenting opinion     
   Diversity jurisdiction   
   Due process     
   Executive order   
   Federal question jurisdiction   
   In personnam jurisdiction     

   In rem jurisdiction     
   Intermediate appellate court     
   Jurisdiction     
   Jurisprudence     
   Justinian Code   
   Litigant     
   Majority opinion     
   Motion     
   Personal jurisdiction     
   Persuasive authority     
   Petitioner     
   Plaintiff    
   Plurality opinion   
   Precedent   
   Preempt     
   Remand   
   Respondent   
   Reverse     
   Statute     
   Subject matter jurisdiction     
   Supremacy Clause     
   Trial court     
   Vote of four    

   Key Terms 

   1.   What is the difference between state and federal courts?  
   2.   What is jurisprudence, and what usefulness does it have to a practicing legal 

professional?  
   3.   Do we, in the United States, have a codifi ed or uncodifi ed constitution?  
   4.   What is subject matter jurisdiction?  
   5.   What is the difference between personal jurisdiction and in rem jurisdiction?  
   6.   How are cases appealed to the United States Supreme Court?  
   7.   What is the difference between ratifying a treaty and ratifying a new amendment?  
   8.   What are the three branches of government, and what kinds of law do they 

produce?  

   Review 
Questions  
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   9.   How many circuit courts are there in the federal court system?  
  10.   What is the difference between binding authority and persuasive authority?  
  11.   What do appellate courts do?  
  12.   What is the difference between federal court subject matter jurisdiction and 

state court subject matter jurisdiction?  
  13.   What are the various ways that an appellate court disposes of an appeal?  
  14.   What is the effect of the Supremacy Clause?  
  15.   Which part of the Constitution creates the federal court system?  
  16.   How is a concurring opinion different from a majority opinion and a dissenting 

opinion?    

  1.   Determine which federal circuit court and federal district court cover your area. 
What other districts are in the same circuit as your area?  

  2.   Visit the Web site of the American Arbitration Association at  www.adr.org/ . 
What services does the association offer?  

  3.   Using the Internet, fi nd law fi rms in your area that offer ADR services to their 
clients.  

  4.   Visit an administrative agency in your area. Determine what it does, and obtain 
a copy of any regulations it issues.  

  5.   Find the constitution of your state. Have there been others? Is there a bill of 
rights? How does it compare to the federal Bill of Rights?    

  Exercises  

  1.   How would a critical legal studies (CLS) scholar evaluate the effect of Black-
stone’s work to support CLS theory?  

  2.   Must state courts enforce a federal law? Why or why not?  
  3.   What would prevent a state law or constitution from curtailing or limiting rights 

that come from the United States Constitution?  
  4.   What concerns does the United States Constitution have that state constitutions 

do not?  
  5.   Now that more than 200 years has passed since the Judiciary Act of 1789, do 

you think that there is still the necessity for diversity jurisdiction in the federal 
court system?                                  

  Discussion 
Questions  

    Using the Internet or any other means, research the structure of the court system for your 
state, and draw a diagram of the state court system, including any specialized courts. Write a 
three- to fi ve-page report that answers the following questions:

•    What is the name of its highest court?

    • How many justices sit on the highest court?

•     Is there an intermediate appellate court?

•     How does the highest court hear cases?

•     What types of specialized courts exist?     

 PORTFOLIO ASSIGNMENT 
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