Chapter 14

Close-Up on the Legal System and Types of Law

The American legal system is complex.  There are 52 different court systems: One for each state, one for Washington, D.C., and one for the federal government.  In each, there is a trial court system and an appellate, or appeals division.  A jury might interpret the law one way, as when it awards a multimillion-dollar award to a public figure who has been libeled in the press.  The appeals court may overturn that ruling.  Often, the media will report the jury award more loudly than the appeals ruling that overturns it, which can make the final outcome of a case confusing to the public.

Types of Law


In addition to numerous court systems, there are several different types of law.  The major distinction is between criminal and civil law.  In criminal law the government punishes individuals who are guilty of illegal acts; in civil law, disputes between two private parties are resolved.  Other types of law include constitutional law, statutory law, administrative law, and common law.
  Each of these includes laws dealing with the media.

Constitutional Law

Constitutional law derives from the documents written by the founders of a country or state.  Constitutions are the supreme source of law because they reflect the basic rules that the founders of the country or state had in mind.  Constitutional law is essential to our discussion here because so much of media law hinges on the First Amendment to the U.S. Constitution.  The U.S. Constitution prevails over state law, which means that any law, state or local, that contradicts the First Amendment cannot legally be implemented.  The Supreme Court is often called upon to put an end to such laws.  For example, in 1974 the Court declared unconstitutional a Florida law that required newspapers to print replies to published attacks on political candidates.
 

Statutory Law


Statutory law is based on the collection of laws written by legislative bodies, such as the U.S. Congress, the state legislature, county commissions, and city councils.  Almost all criminal law, such as the prohibition against mailing obscene materials, is statutory.  So are advertising and copyright laws.  Judges are often called upon to interpret how statutes apply in specific cases, as when the U.S. Supreme Court ruled in 1984 that the Copyright Act allows homeowners to tape television programs on their VCRs.

Administrative Law


Administrative law is made up of the rules and regulations of governmental agencies such as the FCC, FTC, and the Federal Election Commission (FEC).  These agencies are created by legislatures to supervise legal activities that require more attention than legislators and traditional law enforcement agencies can provide.  Under administrative law, governmental agencies can make rules, and they can adjudicate, or pass judgment on, those rules.  The FTC, for example, has a rule that requires advertisers to measure the size of television screens diagonally so that screen sizes can be compared by consumers.  If the FTC commissioners decide this rule has been broken by a manufacturer, they can determine the size of the fine that the manufacturer must pay.

Common Law


One final type of law, common law, is sometimes referred to as “judge-made law.”  Common law derives from medieval times in England.  It is made up of judges’ rulings, which become precedents for future cases.  If a judge decides that a certain type of newsgathering is illegal—trespassing to photograph an individual, for example—and that finding is upheld on appeal, it goes “on the books” as a precedent that media practitioners must follow in the future.  In fact, the laws of privacy were almost all created through common law,
 as individual judges interpreted just what rights people had to be left alone.


Once again, the way media report on new laws tends to make them confusing to the public.  Media report on laws in development, for example, by reporting on proposed actions, on bills that are sent down by various committees, and acts that pass each house of congress.  All of these will likely be different from the final law, if in fact the bill becomes law.

� Some legal experts also include executive action, such as presidential decrees or gubernatorial orders, and equity law, which allows courts to make decisions that are fair and just, as additional types of law.  See Middleton et al., p. 5


� Miami Herald v. Tornillo, 1974.


� Sony vs. Universal Studios, 1984.


� The state of New York, where privacy actions are based on statutes, seems to be the major exception to this trend.  See, for example, Donald M. Gillmor, Jerome A. Barron, Todd F. Simon and Herbert A. Terry, Fundamentals of Mass Communication Law (St. Paul, MN: West Publishing, 1996), p. 84.





