LEGISLATIVE UPDATES: Barron & Fletcher 3rd Edition

Introduction

Legislation changes so quickly. This resource is provided to assist you keep up to date with significant legislative changes in business law. Some chapters of the text deal with areas of law that are substantially common law based and therefore there is little or no legislation applicable to these chapters.

Below you will find some general resources to web sites that will enable you to quickly locate any Commonwealth, State or Territory legislation. You can search these sites for changes to legislation. In addition, major legislative changes are discussed more fully below under the Chapter numbers in which they appear.

General Sites

Australasian Legal Information Institute: Commonwealth, State and Territory statutes, regulations and cases.

http://www.austlii.edu.au
SCALEplus: Commonwealth Attorney General’s site that provides access to Commonweatlh, State and Territory legislation.

http://scaleplus.law.gov.au/
BillsNet: This site lists current and old Bills introduced into the Commonwealth Parliament since April 1996.

http://www.aph.gov.au/legis.htm
Substantive Legislative Changes

Chapter 4: Business Organisations

Changes to Company Law

The Corporate Law Economic Reform Program Act 1999 has introduced (in stages) a number of changes including:

· New statutory duties for directors

· Criminal offences for directors

· Greater protection for directors

· Shareholders may sue on behalf of the company

Chapter 7: Contract Law Part 1

Electronic Transactions

Victoria and New South Wales have each passed the Electronic Transactions Act 2000. With the Electronic Transactions Act 1999 (Cwlth) these Acts ensure that electronic transactions involving government departments and agencies are as legally binding as written commercial transactions. The Acts recognise the validity of electronic signatures and the use of electronic forms. 

Chapter 9: Contract Law Part 3

Franchising Code of Conduct

In response to recommendations made by the Franchising Policy Council, the federal Government has made some changes to the Franchising Code of Conduct including:

· A shorter disclosure of information document for franchises with an annual turnover of less than $50 000

· The recognition of electronic disclosure documents

Chapter 13: Consumer Protection

Unconscionable conduct

The Trade Practices Amendment Act (No 1) 2001 (Cwlth) amends the Trade Practices Act 1974 (Cwlth) to allow a person who has suffered loss or damage as result of a contravention of s 51AC to sue for damages pursuant to s 82.

There is an increase in the monetary limit for actions pursuant to s 51AC. This has been increased from $1 Million to $3 Million.

New Remedies

There are changes to the orders a court can make against a person who contravenes the consumer protection provisions of the Trade practices Act 1974 (Cwlth). These include punitive and non-punitive orders. They include:

· Probation orders

· Community service orders

· Disclosure of information orders

· Adverse publicity orders

· Orders requiring advertisements

Section 82

Amendments alter the limitation period in which a person can bring an action to recover loss or damage arising from a contravention of the Trade Practices Act. The limitation period is now six years from the date the cause action accrued. Previously, the limitation period was three years.

Chapter 15: Restrictive Trade Practices

Section 50 Mergers

The Trade Practices Amendment Act (No 1) 2001 (Cwlth) has made amendments to  Section 50 of the Trade Practices Act 1974. The amendments aim to protect both small business and consumers. Section 50 prohibits mergers and acquisitions that are anti-competitive. The amendments amend the definition of the term ‘market’ to include substantial  ‘regional’ markets.

Section 87 Representation Proceedings 

The Trade Practices Amendment Bill (No 1) 2001 (Cwlth) amends s 87. It allows the ACCC to bring representative proceedings with respect to contraventions of Part IV (other than for breaches of the secondary boycott provisions in s 45D and s 45E). Prior to these amendments the ACCC could only bring representative proceedings for contravention of Part IVA, IVB and V of the Act.

The limitation period for bringing proceedings pursuant to s 87 has been extended to six years from the date the cause of action accrued.

Chapter 17: Intellectual Property Law

Copyright

The Copyright Amendment (Digital Agenda) Act 2000 (Cwlth)

The major object of the Act is to amend the Copyright Act 1968 (Cwlth) to extend copyright protection into the electronic environment. The amendments address the ways in which material can be dealt with electronically and still provide copyright protection for the owner of the copyright.

The amendments acknowledge that the electronic environment is different from the print environment. In recognition of this fact the amendments create a number of new ‘exclusive rights’ for copyright owners. A new exclusive right, the right to ‘communicate a work’ is created by the amendments. Section 10(1) of the Copyright Act 1968 (Cwlth) defines the right to ‘communicate’ as follows:

‘means make available online or electronically transmit (whether over a path, or a combination of paths, provided by a material substance or otherwise) a work or other subject-matter.’

The second part of the definition describes acts that were previously covered by the ‘right to broadcast’ and ‘the right to transmit to subscribers of a diffusion service’ under the Copyright Act. The introduction of the new ‘right to communicate’ makes those rights redundant. However, the Act still retains a definition of ‘broadcast’.

An important matter addressed by the Digital amendments is the extent to which carriers and carriage service providers, including Internet Service Providers (ISP’s) will be held liable for infringement of copyright that occur using their facilities. Amendments in this area are also a direct response to the decision of the High Court of Australia in Telstra v Australian Performing Rights Association (1997) 146 ALR 649. The High Court held Telstra liable for infringement of copyright by participating in the provision of music to telephone users who were placed ‘on hold’. Liability was imposed despite the fact that Telstra had no control over the content. They were simply acting as a carrier.

The Digital amendments clarify the circumstances in which carriers and ISP’s will be liable for an infringement of copyright. They will not be liable for infringements by their customers simply because the infringement occurred using their facilities.

The Digital amendments are consistent with international standards contained in the World Intellectual Property Organisation (WIPO) Copyright Treaty, the WIPO Performances and Phonograms Treaty and the provisions of the Digital Millennium Copyright Act 1998 passed by the United States Congress.

Patents

The Patents Amendment Act 2001 (Cwlth) will come into operation on April 1 2001. This is a major reform to patent law. The major changes are as follows:

‘Novelty’ threshold increased

The key to obtaining a patent is to show the invention is ‘novel’. The new legislation will test the invention for ‘novelty’ against publications anywhere in the world whether disclosed in writing, orally or by use. Under the existing legislation patents are only tested against written publications anywhere in the world and in Australia those disclosed orally or by use.

Applicants will have to prove that their inventions are ‘novel’ and ‘not obvious’.

Duty of disclosure raised

All pending patents will be subject to a ‘duty of disclosure’. IP Australia will be required to be supplied with the results of all documentary searches conducted by or on behalf of the applicant in relation to the patentability of the invention. 

Prior use Defence

The amendments create a defence to a claim for infringement of patent. This relates to disclosure of a patent at exhibitions and learned societies prior to filing the patent application.

Chapter 20: Bankruptcy Law

On June 7 2001 two Bills were introduced into Federal Parliament by the Attorney General that represents significant reforms to bankruptcy law. The two Bills are:

· Bankruptcy Legislation Amendment Bill 2001 (Cwlth)

· Bankruptcy (Estate Charges) Amendment Bill 2001 (Cwlth)

A federal election to be held on November 10 2001 was called before the legislation was passed by Parliament. The incoming government will need to decide whether to adopt these reforms or a modified version of them.

Proposed changes

The following provides a summary of the changes:

· The Official Receiver will be given power to reject a debtor’s petition in certain circumstances. This will include when a statement of affairs in inadequate and where a person is resorting to bankruptcy to avoid other legal obligations. For example, to avoid complying with the terms of a Family Court property settlement.

· A petitioning debtor will not automatically become bankrupt on the filing of a Debtor’s Petition. A 30-day cooling off period will apply in which the debtor can withdraw their petition. Bankruptcy will occur on the expiry of the 30 days.

· The option of being discharged from bankruptcy after six months will be removed.

· Alterations will be made to lodging objections to discharge from bankruptcy. 

· There will be a reduction of the automatic duration of bankruptcy from three to two years.

· Many administrative procedures will be streamlined.
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